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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


THE PALISADES CITIZENS 
ASSOCIATION, INC., 

THE COMMITTEE AGAINST NATIONAL, 

DAVID J. BARDIN and LIVIA BARDIN, 

ARCHER BUSH and JESSIE BUSH, 

DAVID E. LABOVITZ and ANNE H. 


LABOVITZ, 
CARL VISEK, 
Petitioners 
We No. 21422 
CIVIL AERONAUTICS BOARD 
Respondent 


JOINT AND SEVERAL PETITION 
FOR REVIEW OF ORDER 
OF THE CIVIL AERONAUTICS BOARD 


TO THE HONORABLE JUDGES OF THE UNITED 
STATES COURT OF APPEALS FOR THE DISTRICT 
OF COLUMBIA CIRCUIT: 


The Palisades Citizens Association, the Commit- 
tee Against National, David J. Bardin and Livia Bar- 
din, Archer Bush and Jessie Bush, David E. Labo- 
vitz and Anne H. Labovitz and Carl Visek, jointly and 
severally petition this Court pursuant to the provi- 
sions of Rule 38 of the Rules of This Court, Section 
1006 of the Federal Aviation Act of 1958, as amended, 
72 Stat. 795 (1958), 49 U.S.C. § 1486, and Section 10 
of the Administrative Procedure Act, as amended, 60 
Stat. 243 (1946), 5 U.S.C. § 1009 to review Order No. 
E-25704 adopted by the Civil Aeronautics Board (here- 
inafter called Board") on September 19, 1967 which 
by a three to two decision denied petitioners the right 
to intervene in the proceeding entitled ''Washington/ 
Baltimore Helicopter Service Investigation, Docket 
No. 17665."" A copy of said order, together with a 
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copy of the initial order (No. E-25435) issued. by 
Hearing Examiner William J. Madden on July 19, 
1967, are made a part hereof and attached to this pe- 
tition as Appendix A. 


li 


THE NATURE OF THE PROCEEDING AS 
TO WHICH REVIEW IS SOUGHT 


On August 29, 1966, the Board instituted an inves- 
tigation (Docket No. 17665) pursuant to Sections 204(a) 
and 401 of the Federal Aviation Act of 1958, as amended, 
72 Stat. 743, and 754 (1958), 49 U.S.C. $$1324 and 
1371, to determine whether the public convenience 
and necessity requires it to authorize scheduled heli- 
copter service between the downtown city centers of 
Washington, D.C. and Baltimore, Maryland, on the one 
hand, and Washington National Airport, Dulles Inter- 
national Airport and Friendship International Airport, 
on the other, as well as among the three designated ” 
airports. Applications seeking certificates authoriz- 
ing such service were consolidated for hearing and 


decision as part of the proceeding. 


Petitioners duly filed applications for leave to in- 
tervene in Docket No. 17665 as full parties in interest 
under Rule 15 (14 C.F.R. 302.15). 


On July 19, 1967 the Board's Examiner, who had 
been delegated authority by the Board in the Board's 
Regulation 14 C.F.R. 385.11, to grant or deny inter- 
vention, denied intervention to the petitioners. Peti- 
tioners appealed to the Board pursuant to its Rules, 
14 C.F.R. 385.51, to reverse the Examiner's denial 
of intervention. 


On September 19, 1967 the Board adopted Order 
No. E-25704 which, inter alia, denied by a three to 
two vote intervention by petitioners on the grounds < 
that the Federal Aviation Act does not in terms con- 
fer any right of intervention upon members of the 
public who may be interested in or affected by the 
environmental impact of new air operations. More 


4 


4 
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simply stated, the Board's Order holds that persons 
and property owners and their representative organ- 
izations who may suffer from the undesirable side 
effects of the proposed aircraft operations, even such 
persons who are already the recipients of the unde- 
sirable side effects of existing aircraft operations, 
have no substantial interest so as to require or war- 
rant intervention in the Board's proceedings. Order 
No. E-25704 relegates petitioners to limited partici- 
pation provided for by Rule 14(b), 14 C.F.R. $302.14 
(b). This petition seeks a review of the Board's ac- 
tion in the foregoing order denying petitioners inter- 
vention. 


Il. 
FACTS UPON WHICH VENUE IS BASED 


Subsection (a) of Section 1006 of the Federal Avia- 
tion Act of 1958, cited above, provides for judicial re- 
view of any order issued by the Board upon petition, 
filed within sixty days after entry of such order, by 
any person disclosing a substantial interest in such 
order. Subsection (b) of Section 1006 of the Federal 
Aviation Act of 1958, cited above, provides that a pe- 
tition for review of the Board's Order may be filed 
in the United States Court of Appeals for the District 
of Columbia Circuit. 


The Order of the Board herein complained of is a 
final order with respect to petitioners. (Seaboard & 
Western Airlines v. Civil Aeronautics Board, 86 U.S. 
App. D.C. 64, 69, 181 F.2d 515, 520 (1949), cert. de- 
nied 339 U.S. 963 (1950). Denial of the right to inter- 
vene in a Board proceeding founded on a claim of 
substantial interest is immediately reviewable. (City 


of Houston, Texas v. Civil Aeronautics Board, 115 


U.S. App. D.C. 94, 317 F.2d 158 (1963).) 
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iil. 
THE GROUNDS UPON WHICH RELIEF IS SOUGHT 


Petitioners have a substantial interest in the pro- 
ceeding below and the statutory right to intervene. 
(The Federal Aviation Act of 1958, as amended, 72 
Stat. 737 et seq. (1958), 49 U.S.C. $$1301 et seg., and 
particularly, Sections 102, 204(a) and 401 thereof, 
cited above; the Administrative Procedure Act, as 
amended, 60 Stat. 237 et seq. (1946), 5 U.S.C. $$1001 
et seq., and particularly, Sections 58 and 59 thereof, 
60 Stat. 239 and 242, 5 U.S.C. §$1004, 1007 and 1008. 


Petitioners substantial interest is evidenced by the 
following: 


Petitioner The Palisades Citizens Association is a 
non-profit corporation incorporated under the laws of 
the District of Columbia in 1958, whose purposes are 
to promote all public interests in the District of Co- 
lumbia and particularly those affecting the area be- 
tween the Potomac River, Foxhall Road, Loughboro 
Road and the District of Columbia Line in the Dis- 
trict of Columbia. The Association consists of in ex- 
cess of 1200 member households in the foregoing de- 
lineated area of the District of Columbia which is al- 
ready subjected to the environmental impact of ap- 
proximately 300 aircraft flights a day. 


The Committee Against National is an unincorpo- 
rated association of persons residing in the District 
of Columbia and adjacent areas of Maryland and Vir- 
ginia, having broad and substantial interests in the 
nature, composition and operating characteristics of 
all aviation in the Washington, D. C. — Baltimore, 
Maryland service areas. 


David J. Bardin, Livia Bardin, Archer Bush, Jes- 
sie Bush, David E. Labovitz, Anne H. Labovitz and 
Carl Visek are residents and property owners in the 
Palisades area of the District of Columbia delineated 
above. 
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In denying petitioners applications for leave to in- 
tervene as a party under Rule 15, the Board has de- 
nied petitioners means to effectively protect them- 
selves, their families and/or their property from 
further harmful pollution of the affected atmosphere 
by gaseous and particulate emissions, sonic pollu- 
tion, disruption of communication and education, im- 
pairment of cultural activities, detrimental effects 
on historic and scenic sites, physical harm to their 
person and property and diminution in economic value 
of their property. 


The interest of the petitioners is distinct and dif- 
ferent from those of any other party to the instant 
proceeding before the Board as stated in the dissent- 
ing opinion to the Board's Order No. E-25704: 'In 
our view, these petitioners compromise a class of 
persons not otherwise represented who may be 
significantly affected by any authorization which may 
issue herein." 


In denying petitioners application to intervene as 
a party under Rule 15, the Board abused its discre- 
tion, acted in a capricious and arbitrary manner and 
deprived petitioners of liberty and property without 
due process of law. 


In denying petitioners application for participation 
as a full party in interest under Rule 15, the Board 
has made it impossible to create an appropriate rec- 
ord so that it may properly and lawfully discharge its 
obligations under the Federal Aviation Act of 1958. 


The Order of the Board, denying petitioners appli- 
cation, is not supported by substantial evidence or 
adequate findings. 


IV. 
RELIEF PRAYED 
WHEREFORE, petitioners pray: 


(1) That a copy of the petition be transmitted to 
respondent: 
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(2) That a transcript of the record upon which the 
Order was entered be certified and filed in the Court 
by respondent; 


(3) That the Court review said Order denying in- 
tervention and, on such review, vacate and set aside 
said Order and direct respondent to admit petitioners 
as full parties; 


(4) That the Court direct the respondent to reopen 
the record in the instant proceedings, enlarge the is- 
sues to be actively considered by the Board in con- 
cluding on this matter to include so called "environ- 
mental impact issues” and to permit petitioners to 
participate as full parties in interest under Section 
15 in such proceeding; 


(5) That petitioners be granted such other and 
further relief as the Court may deem proper. 


Respectfully submitted, 
/s/ James T. Sharkey 
/s/ H. Don Cummings 


Attorneys for Petitioners 

Davidson, Sharkey & 
Cummings 

1700 K Street, N. W. 

Washington, D. C. 20006 


[Certificate of Service] 


Loe 
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Order No. E-25704 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board at its 
office in Washington, D.C., on the 19th day of 
September, 1967. 


WASHINGTON/BALTIMORE HELICOPTER Docket 
SERVICE INVESTIGATION 17665 


ORDER 


Under authority duly delegated by the Board in the 
Board's Regulations, 14 CFR 385.11, the examiner 
herein on July 19, 1967, issued Order E-25435, which 
denied petitions of David J. Bardin, et al., the Com- 
mittee Against National, and the Palisades Citizens 
Association for leave to intervene. Pursuant to 14 
CFR 385.51, petitions for discretionary review of 
said order have been filed by these persons. Answers 
to such petitions have been filed by the Department of 
Transportation and Washington-Baltimore Helicopter 
Airways, Inc. On consideration of the above-men- 
tioned pleadings, the Board has determined to exercise 
its right of discretionary review, and to affirm the 
examiner's denial of intervention. 


The applicants are residents of the Metropolitan 
Washington area who seek to intervene either individ- 
ually or through community organizations in order to 
develop so-called “environmental impact issues," 
namely the effect upon them, their property, and the 
overall area of "noise, as well as fumes and particu- 
late emissions, safety hazards, visual intrusions, and 
radio and television interference", which might flow 
from any operations authorized herein. Petitioners 
assert that the Board must determine, on the basis 
ofa record, these probable indirect effects upon areas 
and persons in and over which the proposed services 
would operate, and to determine whether such public 
inconvenience is outweighed by the asserted public 
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convenience and necessity for the proposed opera- 
tions, both generally and in light of possible trans- 
portation alternatives. They assert that their par- 
ticipation herein under Rule 14 is inadequate, and 
that they are entitled to intervene as of right pursuant 
to Rule 15 to force consideration of the full spectrum 
of environmental impact issues. 


The Department of Transportation asserts "that 
a consideration of the environmental impact of com- 
mon carrier operations is a relevant and important 
factor to be weighed in determining whether in a par- 
ticular proceeding the public convenience and neces- 
sity require authorization of the proposed service," 
and that the examiner's decision should be reconsid- 
ered by the Board to the extent that the petitions for 
intervention may have been denied on grounds that 
the issues which petitioners seek to raise are not 
germane to the proceeding. Washington-Baltimore 
Helicopter Airways asserts that the impact upon pe- 
titioners from any operations authorized herein will 
be too slight to warrant intervention, and that peti- 
tioners' interests more appropriately should be rep- 
resented by the Department of Transportation and 
Bureau Counsel. 


We need not consider, and much less resolve, the 
overall question of the circumstances and extent to 
which the matters urged by petitioners may consti- 
tute appropriate or required factors for decision in 
new route proceedings. Rather, our consideration 
of this question is restricted only to such of its as- 
pects as have bearing on the issue of whether the 
applicants should be allowed to take part in the hear- 
ings as intervenors under Rule 15(b), as they request, 
or as participants under Rule 14(b), as the examiner 
ordered. On that issue, we agree with the examiner, 
and Senge will deny leave for the applicants to inter- 
vene. 


Ithe petition on behalf of Bardin, et al., requests 
the Board to review the action of the examiner with 
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In so agreeing, we initially note that the Federal 
Aviation Act does not in terms confer any right of in- 
tervention upon members of the public who may be 
interested in or affected by new air operations, but 
rather only authorizes such persons to "file with the 
Board a protest or memorandum of opposition to or 
in support of the issuance of a certificate" (Section 
401(c), see, also Rule 14(0). Formal participation in 
hearing cases is governed by our Rules 14 and 15 (14 
CFR 302.14 and .15). Rule 14(6) permits any person 
to appear at any new route hearing to present any 
evidence relevant to the issues, and, with the permis- 
sion of the examiner, to cross-examine witnesses. 
Such person may also present to the examiner a writ- 
ten statement on the issues involved in the proceed- 
ing. Rule 15 permits formal intervention in such 
cases in accordance with the criteria specified in 
Rule 15(b). Our assessment of these criteria con- 
vince us that petitioners' interests are not so substan- 
tial as to require or warrant intervention by them, 
and that Rule 14(6) participation will be adequate. 


The applicants' assertions of "environmental im- 
pact" upon them are highly generalized, and the ef- 
fect upon their individual interests of any certifica- 
tion herein is both remote and speculative. The ap- 
plicants donot allege any unique injury which will 
not be shared equally by all similarly situated prop- 
erty owners. Furthermore, there is no showing that 
the environmental impact of helicopter operations 
may be expected to differ from that inflicted by any 
other aircraft which may pass at low altitudes over 
residential areas, or that this proceeding is essen- 
tially different in this respect from any other new 


respect to a ruling on exceptions to the report of the 
prehearing conference. This is an interlocutory mat- 
ter, and review cannot be entertained except on com- 
pliance with Rule 18(f) of the Rules of Practice relat- 
ing to appeals in such matters. 
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route case. The location of airports or landing areas 
and the flight patterns required to be observed are 
the factors which most directly relate to "environ- 
mental impact"". These matters are not in issue here. 
The Board has left the provision of the downtown heli- 
ports primarily to the appropriate local authorities, 
and the location of any such heliport proposed by a 
successful applicant in any event will be subject to 

the concurrence of such authorities. The operation 

of National Airport and Dulles International Airport, 
and the promulgation of air traffic rules governing 
aircraft flight patterns and altitudes, are within the 
province of the FAA and its parent, the Department 
of Transportation. Whether these particular petition- 
ers will be inconvenienced by any operations author- 
ized herein will depend upon the location of the heli- 
ports and the flight patterns and altitudes as indeed 
they appear to recognize. 


Thus, any issues of environmental impact in this 
proceeding at best can involve only questions of the 
general effect of operations by particular types of air- 
craft at various altitudes adjacent toor over congested 
areas, and with possible resulting contentions that 
helicopter services or particular types of such serv- 
ices ought not be authorized because of their impact 
upon areas and persons upon the ground. These are 
matters which be urged by the petitioners pursuant 
to Rule 14(b) and supported with evidence to the ex- 
tent deemed relevant by the examiner, and their posi- 
tions thereon may be transmittedto the Board through 
the examiner. Additionally, the Department of Trans- 
portation, which has a special responsibility in the 
area of noise abatement, is a party to this proceed- 
ing, its position is that "environmental impact is a 
factor for decision in this proceeding", and hence the 
Department may be expected to offer any appropriate 
evidence or advance any contentions pertinent to this 
general question. 


In these circumstances, we believe that Rule 14(b) 
provides the most appropriate means for the appli- 
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cants' participation. In a Section 401 proceeding such 
as this, there are undoubtedly thousands of residents 
or property owners like the applicants whose inter- 
ests will be remotely affected by any additional serv- 
ice at metropolitan airports. Some may favor new 
service; others may not. Moreover, the interests of 
these persons may vary or be adverse to one another 
depending upon airport locations and flight patterns. 
If each were allowed to intervene and participate as a 
full party, proceedings which are already burdened by 
numerous parties would become nearly uncontrol- 
able. Rule 14(6) participation strikes the practi- 
cal balance between the general public's interest in 
viable administrative proceedings and the private in- 
terests of individual members of the general public. 
This is especially so where, as here, the represen- 
tation of the Department of Transportation, in addi- 
tion to the applicants’ participation through Rule 14, 
may be expected to amply articulate the broad pub- 
lic interest in environmental impact from which the 
applicants’ special interests are derived. 


ACCORDINGLY IT ISORDERED: That David J. 
Bardin, et al., Committee Against National, and Pali- 
sades Citizens Association, be and hereby are denied 
leave to intervene in the above-entitled proceeding. 


By the Civil Aeronautics Board: 


Mabel McCart 
Acting Secretary 
(SEAL) 


MINETTI AND GILLILLAND, MEMBERS, DISSENT- 
ING: 


Although we share the views expressed herein con- 
cerning the general subject of "environmental im- 
pact,"’ we nonetheless would grant the petitions for 
leave to intervene with a requirement that the appli- 
cants proceed jointly herein. In our view, these pe- 
titioners comprise a class of persons not otherwise 
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represented who may be substantially affected by any 
authorization which may issue herein. In these cir- 
cumstances, we believe that they are entitled to in- 
tervene and participate on all relevant issues at least 
through a single spokesman, and this irrespective of 
whether "environmental impact" is such an issue in 
the circumstances of this case. Rule 14 does not per- 
mit participation in Board proceedings as a full par- 
ty, and participation under Rule 14 is not an accept- 
able substitute for intervention in this case. See Or- 
der E-18442, 36 C.A.B. 874, 876, 877 (concurring 
and dissenting opinion). 

/s/ G. Joseph Minetti 


/s/ Whitney Gillilland 


ORDER GRANTING AND DENYING 
PETITIONS FOR LEAVE TO INTERVENE 


Petitions for leave to intervene have been filed by 
the Department of Justice and the Department of 
Transportation. Pursuant to authority duly delegated 
by the Board in the Board's Regulations, 14 CFR 
385.11, it is found that these petitioners have a sub- 
stantial interest in the subject matter of the proceed- 
ing and that the granting of these petitions will not un- 
duly broaden the issues or delay the proceeding. 


Petitions for leave to intervene have also been 
filed by David J. Bardin, et al; the Committee Against 
National; and Palisades Citizens Association. An- 
swers in opposition to these petitions have been filed 
by National Capital Airlines, Inc., and Washington/ 
Baltimore Helicopter Airways, Inc. 


These petitions recite an interest in the proceeding 
based upon the operations of air carriers at Wash- 
ington National Airport and more particularly the 
noise resulting from such operations, which they 
claim impinges on the enjoyment of the property of 
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individuals comprising these petitioners. The direct 
interest alleged by these persons in this case is to 
oppose the authorization of any service the operation 
of which will add to these noise conditions. 


Upon consideration of said petitions and the an- 
swers thereto, it is found: that the factors responsi- 
ble for the existing noise conditions which the pe- 
titioners are protesting are beyond the scope and 
reach of this proceeding to correct; that the impact 
on these existing conditions which can result from op- 
erations conducted pursuant to certificates granted 
herein will constitute a negligible addition to the 
principal sources of noise; that the crowded condi- 
tions at National Airport which are responsible in 
large measure for the source of existing noise have 
been recognized by the Board and possibilities for 
alleviation of these conditions are now being consid- 
ered in a companion proceeding (Washington/Balti- 
more Airport Investigation, Docket 18712), in which 
the petitioners may participate; and that the appear- 
ance of petitioners as formal parties will unduly 
broaden the issues and delay the proceedings, where- 
as their interests may be adequately advanced under 
the provisions of Rule 14(b) of the Rules of Practice. 


ACCORDINGLY, IT IS ORDERED: 


1. That the petitions for leave to intervene filed 
by the Department of Justice and the Department of 
Transportation be and they are hereby granted; 


2. That the petitions of David J. Bardin, et al; the 
Committee Against National; and the Palisades Citi- 
zens Association for leave to intervene be and they 
are hereby denied. 


Persons entitled to petition the Board for review 
of this order pursuant to the Board's Regulations, 14 
CFR 385.50, may file such petitions within ten days 
after the date of service of this order. 


This order shall be effective and become the ac- 
tion of the Civil Aeronautics Board upon expiration 
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of the above period unless before that date a petition 
for review thereof is filed or the Board gives notice 
that it will review this order on its own motion. 


By William J. Madden 
Hearing Examiner 


Harold R. Sanderson 
Secretary 
(SEAL) 


PREHEARING CONFERENCE STIPULATION 


Subject to the Court's approval, the parties hereby 
stipulate and agree as follows with respect to the is- 
sues and the procedures with respect to the printing 
of the joint appendix herein: 


I 
Issues_ 


Petitioners are two associations and seven in- 
dividuals who are interested in the flight of aircraft 
in and around the District of Columbia. Palisades 
Citizens Association is a non-profit corporation con- 
sisting of some 1200 members residing in the Dis- 
trict of Columbia in an area bordering on the Poto- 
mac River. The Committee Against National is an 
unincorporated association of persons residing in the 
District of Columbia and adjacent areas of Maryland 
and Virginia. The seven individual petitioners are 
residents and property owners in the Palisades area 
of the District of Columbia. 


The respondent Civil Aeronautics Board has in- 
stituted a proceeding to determine whether the public 
convenience and necessity require establishment of 
helicopter service between downtown city centers in 
Washington and Baltimore and National, Dulles and 
Friendship airports, between city centers, or between 
any of the airports. This proceeding is known as the 


Washington/Baltimore Helicopter Service Investiga- 
tion, Docket 17665. 
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Petitioners, alleging that they are members of the 
public who are interested in and injured and other- 
wise affected adversely by the environmental impact 
of present and proposed new air operations, moved to 
intervene in the proceeding. The Board, by Order E- 
25704, adopted September 19, 1967, which is chal- 
lenged herein, denied petitioners the right to inter- 
vene under Rule 15 of its Rules of Practice in the 
Washington/Baltimore Helicopter Service Investi- 
gation. Instead, the Board permitted petitioners to 
participate in the investigation under Rule 14(b) of its 
Rules of Practice. 


The issues presented are: (1) whether, as a mat- 
ter of law, petitioners had a right to intervene in the 
Board's proceeding under Rule 15 of its Rules of 
Practice; and (2) whether the Board abused its dis- 
cretion in denying petitioners the right to intervene 
under Rule 15 of its Rules of Practice and instead 
relegated them to participation under Rule 14(b). 


0 


Procedures with Respect to Printing 
of Joint Appendix and Briefs, and Use 


of Unprinted Portions of Record 


The joint appendix shall contain the materials re- 
quired to be printed by the Rules of the Court, the 
materials designated by the parties as hereinafter 
provided, and this stipulation and the order of the 
Court approving the stipulation. Board Counsel may 
release the transcript of record to any printer in the 
District of Columbia selected by petitioner to print 
the joint appendix. 


All briefs will be served and filed on the dates 
specified by the Rules of the Court, with reference 
to the pages of the certified record ("Tr."). At the 
time each party serves its brief, it will also serve 
its designation of the portions of the certified record 
to be printed in the joint appendix. As soon as all 
designations have been made, the petitioner shall 
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cause the joint appendix to be printed with the page 
numbers of the record as certified to this Court ap- 
pearing at the place where each new record page 
begins on the printed page of the joint appendix, and 
running heads showing the record pages appearing 
thereon shall be printed at the outer top corner of 
each page of the printed joint appendix. The usual 
numerical designation of the printed joint appendix 
will appear in the center of the top of the page. 


It is further agreed that any party, in brief or at 
the hearing in the case, may refer to and rely upon 
any portion of the original transcript herein which 
has not been printed to the extent that such portion 
may be material to the stipulated issues, it being 
understood that any portions of the records thus 
referred to will be printed in a supplemental joint 
appendix if the Court directs the same to be printed. 


James T. Sharkey 
Attorney for Petitioners 


Warren L. Sharfman 
Attorney for Respondent. 


Dated: December 13, 1967 


[Filed Dec. 26, 1967] 
PREHEARING ORDER 


Counsel for the parties in the above-entitled case 
having submitted their stipulation pursuant to Rule 
38(k) of the General Rules of this Court, and the stip- 
ulation having been considered, the stipulation is ap- 
proved, and it is 


ORDERED that the stipulation shall control fur- 
ther proceedings in this case unless modified by fur- 
ther order of this court, and that the stipulation and 
this order shall be printed in the joint appendix here- 
in. 
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CERTIFICATION OF TRANSCRIPT OF RECORD 


IT IS HEREBY CERTIFIED that the annexed index 
is a list of all the documents and materials compris- 
ing the record upon which was entered Civil Aero- 
nautics Board Order E-25704, which is the order of 
the Board challenged by the petition for review in 
this case (Pages 1 to 626). The index also includes 
a list of the materials and documents filed in the 
docket in which the challanged order was entered sub- 
sequent to the entry thereof and up to and including 
December 4, 1967 (pages 627 to 4351). This list is 
filed in lieu of transmitting the transcript which is 
being retained by the Board for and on behalf of the 
Clerk and subject to his orders as provided by Rule 
38(g) of the Rules of Court. Certain portions of the 
transcript have been ordered withheld from public 
disclosure by the Board (Order E-25000), and dis- 
closure of them by the Board is subject to Sections 
902(f) and 1104 of the Federal Aviation Act. 


Harold R. Sanderson 


Secretary 
Dated: Dec. 26, 1967 
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CERTIFICATION OF SUPPLEMENTAL 
TRANSCRIPT OF RECORD 


IT IS HEREBY CERTIFIED that the annexed sup- 
plemental index constitutes a list of all the documents 
and materials filed in the Washington-Baltimore Heli- 
copter Service Investigation, Docket 17665, subsequent 
to December 4, 1967, and therefore not listed in the 
"Certification of Transcript of Record" herein. Such 
materials relate to and include statements of positions 
and briefs to the Examiner filed between December 5, 
1967 and March 15, 1968 and numbered from page 4353 
through 4782. This list is filed in lieu of transmitting 
the supplementary materials which are being retained 
by the Board for and on behalf of the Clerk and subject 
to his orders as provided by Rule 38(g) of the Rules 
of Court. 


Harold R. Sanderson 
Secretary 


Dated: March 26, 1968 
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(1) 
Order No. E-24133 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 29th day of August, 1966 


WASHINGTON/BALTIMORE HELI- * Docket 
COPTER SERVICE INVESTIGATION * 17665 


ORDER INSTITUTING INVESTIGATION 


In 1963, the Board terminated the Washington, D. C. 
Helicopter Case, concluding that the public conveni- 
ence and necessity do not require helicopter service 
eligible for federal subsidy in the Washington/Balti- 
more area. 1/ Developments since 1963 with respect 
to airline traffic in the Washington/Baltimore area, 
including the rapid growth of such traffic, the need to 
make changes in the pattern of flights previously ser- 
ving the Washington National Airport, as well as the 
interest shown by trunkline carriers in supporting cer- 
tificated helicopter service in other areas, appear to 
warrant a re-examination of the questions to ascertain 
if it is now feasible to provide helicopter service in 
this area without the support of federal subsidy. 2/ 


Inocket 11941, et al., Order E-19956, August 28, 1963. 


2in 1965, the Congress terminated the availability of 
federal funds to subsidize local helicopter services. 
The certificated helicopter operations in other metro- 
politan areas still are not economically self-support- 
ing and are presently being financially aided by one or 
more trunklines under arrangements approved by the 
Board. 
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Therefore, the Board is instituting an investiga- 
tion to determine the need for and feasibility of sched- 
uled helicopter service in the Washington/Baltimore 
area. The service under investigation shall be limited 
to scheduled helicopter service between the downtown 
city centers 


[2] 
of Washington and Baltimore, on the one hand, and the 
three airports within the area, National, Dulles and 
Friendship, on the other hand, as well as between 
each of the three airports. The Board will consider 
those portions of pending applications which conform 
to the scope of the issues defined above and such ad- 
ditional applications which may be filed with approp- 
riate motions for consolidation within the time al- 
lowed below.3/ 


In the 1963 proceeding, applicants advance in sup- 
port of their applications arrangements for obtaining 
downtown heliports which would not have been avail- 
able to another successful applicant. To obviate this 
problem, no applicant in this proceeding will be re- 
quired to secure heliport facilities as a condition for 
selection if the Board decides there is a need for 
scheduled helicopter service. Instead, it is the 
Board's view that efforts should be made to establish 
neutral heliport sites at each of the airports involved 
as well as non-carrier owned and operated heliports 
in the downtown centers of Washington and Baltimore, 
and the Board will cooperate in these efforts to the ex- 
tent possible. 


3The applications now on file with the Board are: 


U.S. Aviation Corp.; New York Airways, Inc.; Wash- 

ington/Baltimore Helicopter, Inc.; Loving Chevrolet; 

and San Francisco/Oakland Helicopter, Inc., (Dockets 
15685, 15686, 16099, 16113, 17496 and 17605). 
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To further insure impartial scheduled helicopter 
service within the area of investigation, all of the 
trunkline carriers presently serving the Washington/ 
Baltimore area shall be made parties to this proceed- 
ing, and will be given an equal opportunity to partici- 
page in any financial support offered to the helicop- 
ter operator selected. We believe that such an oppor- 
tunity will ease the burden of individual carrier 
support, avoid any unfair competitive disadvantage 
to nonparticipating carriers, and permit an oppor- 
tunity for maximum traffic penetration by the heli- 
copter operator selected. In this connection, the 
Board does not anticipate that any helicopter appli- 
cant would conclude financial arrangements with any 
one or more trunkline carriers which would preclude 
comparable participation by other carriers. 


In order to insure that any financial arrangements 
with trunkline carriers will not disadvantage local ser- 
vice carriers and to insure the development of a com- 
plete record in this proceeding, the local service 
carriers authorized to serve the Washington/Balti- 
more area shall be made parties. 


ACCORDINGLY, IT IS ORDERED: 


1. That an investigation designated the Washington/ 
Baltimore Helicopter Service Investigation, be and 
hereby is instituted in Docket 17665, pursuant to sec- 
tion 204(a) and 401 of the Federal Aviation Act of 1958, 
as amended, to determine whether the public conven- 
ience and necessity require the authorization 


[3] 


of scheduled helicopter service on a subsidy-ineli- 
gible basis between the downtown city centers of 
Washington and Baltimore, on the one hand, and Wash- 
ington National Airport, Dulles International Airport 
and Friendship Airport, on the other hand, as well as 
between each of the three designated airports; 


2. That the applications of U.S. Aviation Corp. 
(Docket 15685 and 15686); New York Airways, Inc. 
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(Docket 16099); Washington/Baltimore Helicopter, 
Inc. (Docket 16113); Loving Chevrolet (Docket 17496); 
and San Francisco/Oakland Helicopter, Inc. (Docket 
17605), insofar as they conform to the scope of the is- 
sues defined in ordering paragraph 1, be and hereby 
are consolidated; 


3. That motions to consolidate applications, mo- 
tions or petitions seeking modification or reconsid- 
eration of this order and petitions for leave to inter- 
vene be filed no later than 30 days after service date 
of this order, and answers to such pleadings be filed 
no later than 10 days thereafter; 


4, That a copy of this order be served upon: 


Allegheny Airlines, Inc.; American Airlines, 
Inc.; Braniff Airways, Inc.; Delta Air Lines, 
Inc.; Eastern Air Lines, Inc.; Lake Central 
Airlines, Inc.; Mohawk Airlines, Inc.; Na- 
tional Airlines, Inc.; Northeast Airlines, Inc.; 
Northwest Airlines, Inc.; PanAmerican World 
Airways, Inc.; Piedmont Aviation, Inc.; Trans 
World Airlines, Inc.; United Air Lines, Inc.; 
and the Commissioners, District of Columbia 
and the City of Baltimore, Maryland. 


which are hereby made parties to the investigation in- 
stituted herein; and 


5. That this proceeding ordered herein be as- 
signed for hearing before an Fxaminer of the Board 
at a time and place hereafter to be designated. 


This order will be published in the Federal Reg- 
ister. 


By the Civil Aernonautics Board: 


Harold R. Sanderson 
Secretary 


(SEAL) 
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[110] 
[Caption omitted in printing] 


ORDER REVISING SCOPE OF THE PROCEEDING 
AND CONSOLIDATING APPLICATIONS 


Following the entry of Order E-24133 on August 
29, 1966, and within the times fixed in said order, ap- 
plications seeking certificates within the scope of the 
investigation and motions to consolidate were filed by: 


Air General, Inc. Docket 17737 

Chesapeake and Potomac Airways, Inc., Doc- 
ket 17662 

Capitol Helicopter Airways, Inc., Docket 17765 
National Capitol Airlines, Inc., Docket 17760 
Hutter Ports, Docket 17764 


There have also been filed two applications seek- 
ing approval of the holding of stock interests in two 
of the applicants; viz., Docket 17761, an application 
by San Francisco & Oakland Helicopter Airlines and 
M. F. Bagan for approval of the holding of a 49 per- 
cent stock interest in National Capitol Airlines, Inc.; 
and Docket 17766, an application by Chicago Helicop- 
ter Airways, Inc. for approval of a similar interest 
in Capitol Helicopter Airways, Inc., accompanied by 
motions to consolidate. San Francisco & Oakland 
Helicopter Airlines, Inc. has also filed a motion to 
dismiss its application in Docket 17605 (which was 
consolidated by Order E-24133), the dismissal to be 
contingent upon consolidation of the application of Na- 
tional Capitol Airlines, Inc. in Docket 17760, which 
will be prosecuted as a substitute for Docket 17605. 
Washington-Baltimore Helicopter Airways, Inc. has 
filed a motion for revision of the order of investiga- 
tion so as to permit consideration of helicopter serv- 
ices between downtown Washington and downtown 
Baltimore, and answers to this motion were filed by 
New 


! 
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York Airways and the Bureau of Operating Rights. 
These answers also raise a question as to whether 
the investigation should include consideration of 
services between Baltimore and Washington on the 
one hand and points within a 75-mile radius of each 
city on the other, as requested in some of the appli- 
cations. 


The above-listed applications for certificatesand 
the two applications for approval of the holding of 
stock interests fall within the scope of the proceed- 
ing, and they will be consolidated for hearing and 
decision. In view of this action, the request of San 
Francisco & Oakland Helicopter Airlines to dismiss 
its application in Docket 17605 will be granted. 


The scope of the proceeding, as defined in Order 
E-24133, does not include consideration of a serv- 
ice between downtown Washington and downtown Balti- 
more, or the possible issuance of "area" authoriza- 
tions. Upon reconsideration of these limitations, we 
have decided to enlarge the area of investigation so 
as to consider the need for an area authorization and 
a city center-city center service. It is not contem- 
plated that the "area'’ will extend beyond the metro- 
politan area of either city and the purpose of such an 
authorization will be to give the carrier a degree of 
flexibility in selecting landing points, in addition to 
the city center landing point, which may better serve 
the needs of passengers moving to and from Balti- 
more and Washington through the airports serving 
them. While we do not conceive the metroplitan area 
of either city as extending out 75 miles and consider 
a radius on the order of 10 miles as more illustra- 
tive, we will leave the precise definition to be re- 
solved on the basis of facts established at the hearing. 
Whether the "area" authorization should be accom- 
plished in the certificate or by an exemption order 
can also be resolved at that time. The need for any 
restrictions or limitations on a city center to city 
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center service, such as suggested by Bureau Coun- 
sel, will also be considered and resolved on the same 
basis. 


ACCORDINGLY, IT IS ORDERED: 


1. That the scope of the investigation be 
enlarged so as to permit consideration of and, 
if found required by the public interest, the 
authorization of a service between the city 
centers of Baltimore and Washington, subject 
to any restrictions that may appear to be ap- 
propriate, and a service between the three air- 
ports serving the Washington-Baltimore area 
on the one hand and points within the metropo- 
litan area of each city in addition to the city 
center landing points. 


2. That the applications of Air General, 
Inc. (Docket 17737), Chesapeake and Potomac 
Airways, Inc. (Docket 17662), Capitol Heli- 
copter Airways, Inc. (Docket 17765), National 
Capitol Airlines, Inc. 
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(Docket 17760), and Hutter Ports (Docket 177- 
64), insofar as they conform to the scope of the 
the.issues as defined in Order E-24133 and as 
amended above, be consolidated for hearing 
and disposition in this proceeding. 


3. That the applications of San Francisco 
& Oakland Helicopter Airlines, Inc. and M. F. 
Bagan (Docket 17761) and Chicago Helicopter 
Airways, Inc. (Docket 17766) for approval un- 
der Section 408 of the holding of stock inter- 
ests be consolidated for hearing and decision. 


4. That the application of San Francisco & 
Oakland Helicopter Airlines, Inc. in Docket 
17605 be and is hereby dismissed. 
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By the Civil Aeronautics Board: 


Harold R. Sanderson 
Secretary 


(SEAL) 


[444] 


JOINT AND SEVERAL PETITION TO 
INTERVENE UNDER RULE 15 OF DAVID 

J. BARDIN, LIVIA BARDIN, ARCHER BUSH, 
JESSIE BUSH, DAVID E. LABOVITZ, ANNE 
H. LABOVITZ, CARL VISEK 


1. Petitioners jointly and severally request that 
they be granted the right to intervene in each of these 
proceedings pursuant to Rule 15 on behalf of them- 
selves and of all others similarly situated. 


2. Service of documents in these proceedings may 
be made on: 


David J. Bardin 
5520 Carolina Place, N. W. 
Washington, D. C. 20016 


3. Petitioners are persons entitled to be heard 
within the meaning of section 1001 of the Federal 
Aviation Act of 1958 (49 U.S.C. 1481); they are like- 
ly to have a substantial interest in any order issued 
in these proceedings for purposes of judicial review 
of such order under section 1006 of the Act (49 U.S.C. 
1486); and they are entitled under the Act and under 
the Constitution of the United States to be made part- 
ties to these proceedings. 


4. Petitioners and their families reside and own 
real property, at the addresses shown below, near the 
exceptionally scenic Potomac River Gorge and the 
C and O Canal, one of the outstanding recreational 
areas of the entire metropolitan region; 


Bardin 5520 Carolina Place, N. W. 
Bush 5731 Potomac Avenue, N. W. 
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Labovitz 5405 Carolina Place, N. W. 
Visek 5260 Macomb Street, N. W. 


These homes are in a pleasant residential neighbor- 
hood. 


5. Petitioners' persons, dependents and property 
are now subject to inhumane noise and to disruption 
or ordinary life by more than 300 aircraft flights a 
day over their homes. Any authorization granted in 
these proceedings is likely to result in increased 
aircraft traffic along the Potomac in the immediate 
vicinity of petitioners' homes, thereby intensifying 
the safety hazard to life and limb, the injury to health, 
the interference with enjoyment of recreational, 
scenic and other natural resources, the disruption of 
the normal amenities of the human condition, and the 
diminution of property values. 


6. Sonic pollution violates our fundamental rights. 


[445] 


7. Petitioners know of no alternative means by 
which their rights may be vindicated and interests 
protected. Intervention in the quasi-judicial proceed- 
ings of the Civil Aeronautics Board, which are sub- 
ject to court review, offers the immediate, direct and 
realistic means. 


8. Petitioners do not know of any existing parties 
which represent their interest. Should any other 
parties ultimately prove to have a similarity of inter- 
ests, petitioners will endeavor to coordinate their 
efforts with such parties so as to avoid duplication 
or delay. 


9. Petitioners' participation may reasonably be 
expected to assist the Examiner and the Board in the 
development of a sound record: 


a. Participation will help assure that the 
record reflects the convenience and necessity of the 
entire public — members of the public who are on 
the ground just as much as those who own or fly in 
aircraft. 
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b. Participation will help assure that the rec- 
ord reflects all factors bearing upon the public conven- 
ience and necessity, including such public interest fac- 
tors as sonic pollution and addition to air transport 
industry economics. 


c. Participation will help to assure that the 
record comprehends all of the practical alternatives 


to the proposed service. 


Petitioners fear that unless they are permitted to par- 
ticipate fully as parties to these proceedings appli- 
cants and the Board may not undertake the broad ex- 
amination of all the issues which must be considered 
in these proceedings so as to comply with the Act and 
the Constitution. 


10. We shall attempt to cooperate with the appli- 
cants and the Board to permit efficient consideration 
of the issues. 


11. Should our petition be denied under Rule 15, 
and reserving all of our rights to appeal such denial, 
we respectfully request the right to participate to the 
fullest extent permitted under Rule 14. 


Respectfully submitted: 
/s/ David J. Bardin /s/ Livia Bardin 
/s/ Archer Bush /s/ Jessie Bush 
/s/ David E. Labovitz /s/ Anne H. Labovitz 
/s/ Carl Visek 


[Certificate of Service] 
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[Caption omitted in printing] 


PETITION OF THE UNITED STATES DEPARTMENT 
OF JUSTICE FOR LEAVE TO INTERVENE 


Comes now the petitioner, the United States Depart- 
ment of Justice, and respectfully represents that it has 
an interest in the matters presented in the above en- 
titled proceeding and desires to intervene in and 
become a party to said proceeding, and for grounds 
of the proposed intervention says: 


1. That the possible certification in this proceed- 
ing, of a proposed joint venture company to be owned 
by eleven scheduled airlines, may involve substantial 
questions affecting the public interest, including par- 
ticularly the question whether the grant of such a 
Certificate would be compatible with the policy under- 
lying the anti-trust laws. 


2. That the United States Department of Justice has 
a direct and substantial interest in promoting and 
maintaining competition. 

3. That the United States Department of Justice 
may desire to present evidence relevant to the issues 


in this proceeding and present oral or written argu- 
ment. 
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4. That the grant of said intervention will not en- 
large the issues or delay the proceedings. 


WHEREFORE, the United States Department of 
Justice requests leave to intervene and be treated as 
a party hereto with the right to have notice of and 
appear at the taking of testimony, to produce and 
cross-examine witnesses, and to be heard upon brief 
and upon oral argument if oral argument be granted, 
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said rights to be exercised to whatever extent may 
become necessary in order to protect its interest. 


/s/ Norman J. Futor 
Attorney 
Department of Justice 


DONALD F. TURNER 
Assistant Attorney General 


JOSEPH J. SAUNDERS 
Attorney, Department of Justice 


June 26, 1967 


[451] 
[Caption omitted in printing] 


PETITION OF THE 
DEPARTMENT OF TRANSPORTATION 
FOR LEAVE TO INTERVENE 


Pursuant to Rule 15 of the Board's Rules of Prac- 
tice, the Department of Transportation hereby peti- 
tions for leave to intervene in this proceeding. 


In support of this petition, the Department of 
Transportation alleges as follows: 


1. Congress created the Department of Transpor- 
tation for the purposes, inter alia, of assuring the 
coordinated, effective administration of the transpor- 
tation programs of the Federal Government; facili- 
tating the development and improvement of coordi- 
nated transportation service; encouraging cooperation 
among all interestedparties toward the achievment of 
national transportation objectives; providing general 
leadership in the identification and solution of trans- 
portation problems; and developing and recommending 
for : 
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appropriate approval national transportation policies 
and programs to accomplish these objectives, with 
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full consideration of the needs of the public, users, 
carriers, industry, labor, and the national defense. 
Department of Transportation Act, Secs. 2(b)(1), 4(a), 
80 Stat. 931, 933 (1966). 


2. Participation as a party to this investigation is 
necessary and appropriate for the discharge of the 
Department of Transportation's general and specific 
statutory responsibilities. Such participation may be 
reasonably expected to assist inthe development of 
the record without expanding the issues or delaying 
the proceeding. 


3. Further, pursuant to Sections 6(c)(1) and 9(f 
of the Department of Transportation Act, 80 Stat. 938, 
945 (1966), all facilities, duties and responsibilities 
of the Federal Aviation Agency were transferred to 
the Department of Transportation. Consequently, 
responsibility for the operation of Washington Na- 
tional Airport and Dulles International Airport now 
is lodged in the Department of Transportation. 


4, Because of the foregoing, the petitioner has a 
substantial direct interest in and public responsibility 
for the outcome of this proceeding. Such interests 
will not be represented by any other party to this 
proceeding and no other means are available where- 
by petitioner's interests may be protected. 
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WHEREFORE, it is prayed that the Board grant 
the Department of Transportation leave to intervene 
as a party to this proceeding. 


Respectfully submitted, 


/s/ John E. Robson 
General Counsel 


/s/James Lawrence Smith 
Attorney 


[Certificate of service] 
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[455] 
THE PALISADES CITIZENS ASSOCIATION 


WASHINGTON, D.C. 
June 24, 1967 


TO THE CIVIL AERONAUTICS BOARD 


PETITION OF PALISADES CITIZENS ASSOCIATION 
FOR LEAVE TO INTERVENE UNDER RULE 15 IN THE 
WASHINGTON-BALTIMORE HELICOPTER CASE AND 
ALL RELATED CERTIFICATE PROCEEDINGS 


Docket No. 17665 


The Palisades Citizens Association hereby peti- 
tions to intervene under Rule 15 in each of these pro- 
ceedings. Correspondence and copies of documents 
should be mailed to: 


Mr. William Griffith Smith, President 
Palisades Citizens Association 

2315 Chain Bridge Road, N.W. 
Washington, D. C. 20007 


The PCA is a District of Columbia neighborhood 
association of over 1200 member households in the 
residential area bounded, roughly, by the Potomac 
River, Foxhall Road, Loughboro Road and the Dis- 
trict Line. This neighborhood is now assaulted daily 
by the noise and air pollution and health and safety 
hazards caused by the approximately 660 flights per 
day in and out of National Airport — half of which 
fly over this neighborhood in any given day. 


The PCA and its members, some of whom are 
air travellers, have a vital stake in ending the pres- 
ent intolerable conditions and substituting satisfactory 
air service consistent with the public convenience and 
necessity. To protect these interests fully, it is es- 
sential that the PCA be allowed to participate in every 
stage of these proceedings as they develop, including 
cross-examination of the applicants' cases, presenta- 
tion of evidence, briefing, oral argument and judicial 
review. Although no other party can adequately 
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protect these interests, the PCA will wherever pos- 
sible coordinate its participation in these proceedings 
with the other intervenors, the applicants and the 
Bureau staff so as to avoid undue delay. 


If this petition to intervene under Rule 15 is denied, 
we request that the PCA be afforded maximum rights 
of participation under Rule 14. We believe, however, 
that the PCA has a substantial contribution to make 
justifying full intervention rights. The PCA has for 
many years concerned itself positively with Potomac 
Valley affairs in general and with the aircraft noise 
problem in particular. Over the last few months, 
PCA has repeatedly conferred with representatives of 
the Legislative and Executive Branches in the search 
for solutions to the problems inflicted upon the general 
citizenry by the air transportation industry. We 
believe our presence would assist the Board in per- 
forming its duties. 


Upon receipt of a service list, we shall make ser- 
vice of this petition upon all parties as required by the 
Board. 


Respectfully submitted, 


/s/ William Griffith Smith 
President 
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PETITION OF THE COMMITTEE AGAINST 
NATIONAL FOR LEAVE TO INTERVENE 


Send communications with respect to this petition to: 


Frank C. Waldrop, 

4900 Loughboro Road, N.W. 
Washington, D. C. 20016 

Acting Chairman, The Committee 
Against National 


Laughlin Phillips, 

2001 Foxhall Road, N.W., 
Washington, D. C. 20007 
Vice-Chairman 


C. B. Bishop, 

1615 N. Jackson St., 
Arlington, Virginia 
Treasurer 


Mrs. Lisa Herman, 
4705 Chevy Chase Blvd. 
Chevy Chase, Maryland 
Secretary 


[459] 
PETITION TO INTERVENE 
I 


COMES NOW petitioner, The Committee Against 
National referred to below as CAN, and respectfully 
represents that it has an interest which requires that 
it pray your honorable body for permission to inter- 
vene as a party to any and all proceedings with re- 
spect to Docket 17665. 


I 


CAN IS an organization of persons resident in the 
District of Columbia, Maryland and Virginia having 
broad and substantial interest in the nature, compo- 
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sition and operating characteristics of all aviation 

in the Washington-Baltimore service area, and this 
set of interests is expressly acknowledged by the 
Federal Aviation Agency, which has declared CAN a 
party at interest in its rule-makings for that service 
area; also by the National Capital Planning Commis- 
sion in its proceedings with respect to aviation in the 
same service area. 


[460] 
I 


PERMISSION TO intervene is necessary because 
existing parties to the proceeding are not competent 
to represent petitioner's interests and no other rem- 
edy is available. 


IV 


INTERVENTION BY petitioner will not delay dis- 
position or broaden the issues in Docket 17665, but 
on the contrary will serve the public interest, neces- 
sity and convenience, including the advancement of 
aviation. 


WHEREFORE, petitioner respectfully requests 
permission to intervene as a formal party to the pro- 
ceeding in ‘order that vital interest in the subject 
matter may be presented and preserved. 


The Committee Against National 


/s/ Frank C. Waldrop 
Acting Chairman 
July 5, 1967 


[Certificate of Service] 
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[Served June 30, 1967] 
[Caption omitted in printing] 


REPORT OF FURTHER PREHEARING 
CONFERENCE HELD JUNE 26, 1967 


Pursuant to notice a supplemental prehearing con- 
ference was held on June 26, 1967. The following 
appearances were entered: 


Aloysius McCabe and Roger Middlekauff for Capi- 
tol Helicopter Airways, Inc. 


Robert N. Miser for Chesapeake and Potomac Air- 
ways, Inc. 

Elmer P. Hutter for Hutter Ports. 

Robert Reed Gray, Wallace M. Cohen, and M. F. 
Bagan for National Capital Airlines, Inc. 

W.C. Burt and John H. Slate for New York Air- 
ways, Inc. 

Ernest T. Kaufmann and Howard C. Westwood for 
Washington Airways, Inc. 

A. L. Wheeler, Robert McLaughlin, and James A. 
Washington for Washington-Baltimore Helicopter Air- 
ways, Inc. 

Edwin I. Colodny for Allegheny Airlines, Inc. 

G. Dean Booth, Jr., Sidney F. Davis, R. S. Maurer, 
and J. W. Callison for Delta Air Lines, Inc. 

Albert F. Grisard for Lake Central Airlines, Inc. 

Andrew T. A. Macdonald, John C. Smuck, and Wil- 
liam A. Nelson for National Airlines, Inc. 

Frederick A. Ballard and John Tansey for Balti- 
more Parties. 

David J. Bardin for David J. Bardin et al. 

C. Edward Leasure for Metropolitan Washington 
Board of Trade. 

Norman J. Futor for Department of Justice. 

Thomas F. Meagher, Jr., for Post Office Depart- 
ment. 

James Lawrence Smith and John Robson for Depart- 
ment of Transportation. 
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Alexander N. Argerakis for Bureau of Operating 
Rights. 


This further prehearing conference was assigned 
to discuss any revisions in the issues, evidence, and 
procedural dates that may be necessary as a result of 
the filing on June 19, 1967, of the application by Wash- 


ington 
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Airways, Inc., Docket 18705. Washington Airways 
was formed and the application filed pursuant to the 
authorization contained in Order E-25020, and it is 
accompanied by a motion to consolidate. An answer 
opposing consolidation has been filed by Washington- 
Baltimore Helicopter Airways, and the motion and 
answer will be transmitted to the Board for disposi- 
tion. The conference proceeded on the assumption 
that consolidation would be directed. 


Prospective Additional Parties. Petitions for leave 
to intervene have been filed by the Department of 


Transportation (DOT) and the Department of Justice. 
Counsel for Justice announced that copies of its peti- 
tion had not been served on parties because of uncer- 
tainty as to the persons that should be served. The 
examiner stated that the service list of this report 
would constitute an updated list of persons to be 
served and that this should be accomplished immed- 
iately upon receipt. 


Petitions for leave to intervene have also been 
filed on behalf of the Palisades Citizens Association 
and David J. Bardin, et al. These petitioners are also 
awaiting advice as to the list of persons to be served. 
By telegram dated June 25, 1967, the examiner was 
advised of the intention of a group designated as the 
Committee Against National to file a petition for leave 
to intervene and the same advice was requested. 
These persons may also accomplish the necessary 
service by use of the service list of this report. The 
seven-day period for filing answers to such petitions 
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provided for in rule 15 of the Rules of Practice will 
begin on the day following the date of service of this 
report. 
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Revisions in the List of Parties to Be Served. Since 
the report of the prehearing conference held on Jan- 
uary 26, 1967, the applications of three parties, Air 
General, Loving Chevrolet, and U.S. Aviation Corp., 
have been dismissed. These persons will be dropped 
from the service list. Counsel for DOT stated that 
its appearance is in place of the Federal Aviation Ad- 
ministration, and accordingly FAA will be dropped 
from the list. The 11 carriers which comprise the 
applicant, Washington Airways, Inc., are parties to 
the proceeding in their individual capacities. In the 
interests of further reducing the service list, the ex- 
aminer suggested that service of documents on these 
carriers be achieved by service upon counsel for 
Washington Airways, Inc. There was no objection to 
this suggestion, and service upon these carriers will 
be accomplished by service upon counsel for Wash- 
ington Airways, Inc. 


Dismissal of American Application in Docket 18187. 
Order E-25020 consolidated this American application 
to be prosecuted in the event the formation of a joint 
corporation such as Washington Airways, Inc., did not 
materialize within the time provided for. Since Wash- 
ington Airways, Inc., appears to comprise such a cor- 
poration, the American application in Docket 18187 
will be dismissed. 


Additional Issues and Evidence. Bureau counsel 
circulated a provisional statement of issues and a re- 
quest for evidence which formed the basis of discus- 
sions of these matters. National Capital Airways and 
New York Airways also circulated suggested addi- 
tions to the issues and to the evidentiary material. 
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The Bureau's statement is attached as an appendix 
to this report.! 
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The provisional statement of the issues as submit- 
ted by the Bureau was accepted as appropriate, and 
the examiner ruled that they adequately covered and 
included additional issues suggested by National Cap- 
ital. Counsel for the applicant agreed to comply with 
the evidence request of the Bureau. In a number of 
respects the requests of National Capital and New 
York Airways were covered by the request of the Bu- 
reau; and to the extent that they were not so covered, 
they are here discussed: 


The Bureau requested the applicant to pro- 
vide copies ofthe minutes of meetings at which 
the formation of Washington Airways was dis- 
cussed. National Capital asked that there be 
added to such material by each of the 11 car- 
riers copies of all memoranda of inter-car- 
rier conversations and, if no memorandum 
existed as to any such conversation, that the 
substance thereof be reduced to writing and 
submitted. The examiner ruled that it would 
not be necessary for the applicant or the car- 
riers to submit such detail; and as an alter- 
native the applicant should include, in addi- 
tion to the minutes of meetings, a general 
statement of the steps leading up to the final 
consummation of the agreement to establish 
the applicant. 


National Capital also requested copies of 
all studies, surveys, etc., by any of the 11 
carriers with respect to helicopter services 


ISince copies of the Bureau's statement were cir- 
culated at the conference, it is attached only to the 
docket copy of this report. 
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in the Washington-Baltimore area. The ex- 

aminer ruled that it would be sufficient for 

the applicant to include an outline and sum- 

mary of studies of which it may be aware and 
astatement as to the extent to which they have ‘ 
entered into its preparation for this case. 


National Capital also requested that there 
be furnished copies of all agreements, includ- 
ing a report of oral agreements, by the 11 
carriers relating to the operation of services “ 
in the Washington-Baltimore area. The appli- 
cant agreed to provide copies of all such 
agreements for which approval under section 
412 of the Act is necessary when the request 
for such approval is made. 


National Capital also requested that each 
carrier comprising the applicant have avail- 
able at the hearing a witness to state the com- 
pany's position with respect to the authority 
sought 
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and to testify as to the inter-carrier negotia- 
tions leading up to the formation of the appli- 
cant. The examiner ruled that it would be 
sufficient for the applicant to include among 
its evidence a statement reviewing such nego- 
tiations and to have available a witness quali- 
fied to answer with respect to further details 
as might appear to be relevant and material. 


New York Airways requested the applicant 
to furnish studies and/or calculations under- 
lying the proposed certificate limitations as » 
to financial losses, the allocation of equity 
capital, the formulae for allocation of losses, 
and a computation of the distribution of losses 
among the participating carriers if applicant's 
estimate for the forecast period indicates 
losses. Counsel for the applicant states that 
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it intended to cover these items as a part of 
its direct case. 


New York Airways requested each of the 
participating carriers to furnish data on the 
effect of delays related to operating condi- 
tions at Washington National Airport for the 
first quarter of 1967. After some discussion 
with counsel for DOT, it appeared that there 
may exist some documents, including possibly 
a report at the FAA based upon a letter cover- 
ing such matters by United Airlines and pos- 
sibly three other carriers that operate at 
Washington National. Counsel for DOT agreed 
to examine into the existence of such docu- 
ments and, if possible, make them available 
to counsel for the parties. 


New York Airways also requested the par- 
ticipating carriers to furnish specific plans 
with respect to their fixed-wing schedules at 
Friendship, Washington National, and Dulles 
for the forecast period. The examiner ruled 
that it would be sufficient for the applicant to 
describe in general terms what information it 
can accumulate with respect to such plans and 
that it would not be necessary for any of the 
fixed-wing carriers to submit a precise state- 
ment of such schedules. 


New York Airways requested that each of the 
participating carriers furnish copies, extracts, 
or summaries of collective bargaining agree- 
ments to the extent that they may affect the 
participation by such carriers in operations 
with V/STOL equipment. The examiner ruled 
that the applicant should investigate such pos- 
sibilities and submit a summary of the results 
thereof as part of the applicant's evidence. 
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David J. Bardin, in the course of outlining for 
counsel the position and purpose of his prospective 
interveners, asked the applicants to include with their 
evidence results of investigations which will reflect 
the impact of their proposals on persons and prop- 
erty on the ground adjacent their flight paths. The 
applicants will not be required to make such special 
investigations; but Bardin, and those he represents, 
may, of course, appear and testify as to how they 
may be directly and individually affected. This may 
be done pursuant to rule 14 of the Rules of Practice if 
they are not granted intervention under rule 15. 


Revised Schedule of Procedural Dates 


The Bureau's statement of issues and requests for 
evidence also include a proposed procedural schedule 
which suggests a hearing on September 19, 1967. 
Counsel for New York Airways suggested an October 
1 date in view of some conflicts with other Board pro- 
ceedings, and counsel for Washington Airways re- 
quested an August 31 date for the submission of direct 
exhibits as an alternative to the July 24 date suggested 
by Bureau counsel. After some discussion of the 
problems, the examiner announced that a schedule 
adapted to a hearing about October 1 would be estab- 
lished. 


The following schedule will be adhered to. 


Direct Exhibits August 16, 1967 
Rebuttal Exhibits and 

Written Testimony September 25, 1967 
Hearing October 2, 1967 


/s/ William J. Madden 
Hearing Examiner 


June 28, 1967 
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[Caption omitted in printing] 


EXCEPTIONS OF CONCERNED CITIZENS 
TO REPORT OF FURTHER PREHEARING 
CONFERENCE (SERVED JUNE 30, 1967) 


I, 


These exceptions are filed to expose fundamental 
errors in the Report of Further Prehearing Confer- 
ence concerning sonic pollution and related environ- 
mental issues in these cases, which involve rival 
applications for the privilege of a Federal franchise 
to render helicopter services. The Report attempts 
to whittle down both our position and the scope of 
the public interest which must be considered in these 
proceedings. It alleges that we have merely — 


"asked the applicants to include with their evi- 
dence results of investigations which will 
reflect the impact of their proposals on per- 
sons and property on the ground adjacent their 
flight paths. The applicants will not be 
required to make such special investigations; 
but Bardin, and those he represents, may, of 
course, appear and testify as to how they may 
be directly and individually affected." 


The Examiner's formula narrows consideration of 
the environmental issues (if, indeed, it allows them 
to be considered at all) to personal appearances by 
each member of the ground public who may be poten- 
tially disturbed. We have never suggested such an 
absurd procedure. 


As our petition to intervene makes clear, we hold 
that the Board 
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must undertake a comprehensive inquiry into all facets 


of the public interest, including such matters as sonic 
pollution, disruption of communication and education, 
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impairment of cultural activities, detrimental effects 
on historic and scenic sites, and diminution of scenic 
and property values. We have not taken an uninformed 
stance of opposition to helicopter service. We take 

no position on the merits until the evidence is in. We 
have insisted, however, that the judgment of the Board 
in this case must be based upon a complete record 
that weighs helicopter services against all of the pub- 
lic interest factors and against all relevant transpor- 
tation alternatives. 


Past Board opinions in helicopter certificate cases 
show little sensitivity to the broader spectrum of 
public interest considerations vital to the public on 
the ground. 


Yet recent court decisions (cited below) hold that 
the "public convenience and necessity"' embraces 
factors such as air pollution; that a licensing agency 
must "evaluate all factors bearing on the public con- 
venience and necessity’; thatsuch agencies must con- 
sider alternative plans to the proposals before them 
even though they may have "no authority to command 
the alternative" and must "include as a basic concern 
the preservation of natural beauty and of national 
historic shrines"; and that "the totality of a project's 
immediate and long-range effects" must be consid- 
ered. Above all the courts hold that the rights of the 
public must receive "active and affirmative protec- 
tion at the hands of" the licensing agency; that the 
agency has "an affirmative duty to inquire into" all 
relevant facts; and that the agency "must see to it 
that the record is complete." 
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Congress has articulated these national goals 
time and again, including.the direction of the new 
Department of Transportation Act that "special 
efforts should be made to preserve the natural beauty 
of the countryside and public parks and recreation 
lands, wildlife ad waterfowl refuges, and historic 
sites.” 


oe 
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As Senator A. S. Mike Monroney, a staunch sup- 
porter of effective aviation service, has wisely said: 


"Noise and air pollution will be significant 
problems, unless technology can produce a 
quieter engine and a cleaner fuel. * * * 


"We are rapidly reaching the time where 
an aroused citizenry will just not tolerate any 
more noise around the airport. * * *" 


This is not a problem that will go away. It is one that 
the airlines, the airport operators, and government 
officials must face. It is one that the Board should 
now acknowledge and confront directly, without apology 
or evasion. 


II. 


We respectfully request that the first paragraph on 
page 6 of the Report of Further Prehearing Conference 
be stricken in its entirety and the following paragraph 
substituted therefore: 


David J. Bardin, in the course of outlining 
for counsel the position and purpose of his 
prospective intervention (with six other indi- 
viduals, here called Concerned Citizens), con- 
tended that applicants must show that their pro- 
posed service is a convenience and necessity 
to the entire public, including the public on the 
ground. Bardin contended that applicants must 
introduce evidence on the environmental and 
other public consequences of their proposals 
and a comprehensive comparison of their pro- 
posals with alternative modes of transportatim. 
These factors are an essential part of the appli- 
cants' showing of public convenience and neces- 
sity. It is common knowledge that helicopter 
service can be a source of noise and other en- 
vironmental disruption. In order that the 
Board may have a complete record before it 
in this case, applicants are hereby ordered to 
present evidence on the issues raised by Con- 
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comprehend, but need not be limited to, all of 
the matters in the Additional Evidence Request 
attached to Exceptions of Concerned Citizens, 
and hereby incorporated in the Evidence Re- 
quest attached as an appendix to this report. 
Concerned Citizens may, of course, appear, 
introduce additional evidence on these and all 
other issues relevant to this proceeding, and 
cross-examine witnesses. This may be done 
pursuant to rule 14 of the Rules of Practice if 
they are not granted intervention under Rule 
15. 

We urge that the Board require applicants to 
shoulder the burden of going forward with compre- 
hensive evidence, as set forth above. However, if 
the Board wishes to spare applicants — who come 
seeking a valuable privilege from the United States 
— the expense of preparing evidence, we shall not 
object to the Board's securing such evidence itself 
(at the general taxpayer's expense) to make the 
requisite record. We believe that the Board might 
secure meaningful studies from such agencies as the 
Bureau of Standards and the Department of Health, 
Education, and Welfare, perhaps from the new Depart- 
ment of Transportation, or even from its own staff. In . 
whatever manner the Board chooses to see to the 
making of the record, it clearly cannot adopt the ar- 
bitrary and capricious course suggested in the Report 
of the Prehearing Conference of placing on each indi- 
vidual citizen the duty to make the record. As the 
Second Circuit Court of Appeals has held in setting 
aside a licensing order of another agency: 


'"%* * * The Commission must see to it that 
the record is complete. The Commission 
has an affirmative duty to inquire into and 
consider all relevant facts." Scenic Hudson 
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Preservation Conference v. F.P.C., 354 
F.2d 608 (1965), cert. den. 384 U.S. 941. 


Ii. 


The public convenience and necessity must relate 
to all of the public, not a select fraction. A determi- 
nation of public convenience and 
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necessity by the Board must involve a comparison of 
all economic and non-economic benefits and detri- 
ments of applicants' proposed service. 


The Board has considered external economic bene- 
fits of air carrier service in determining whether the 
public convenience and necessity required airport 
consolidation. Those proceedings, and the approval 
by the courts of the criteria used by the Board, dem- 
onstrate that the public convenience and necessity is 
not limited to that of air passengers and carriers. 
The impact of a change in service on city and 
regional economies may properly be “weighed and 
balanced" with other considerations under Sec. 401. 
Outagamie County, Wis. v. C.A.B., 355 F.2d 900, 907 
(CA 7, 1966). See Also, e.g., New Castle Airport, 
Comm'n. v. C.A.B. 371 F.2d 733 (CADC, 1966). 


If the Board may consider external economic costs 
of the discontinuance of air service, surely public con- 
venience and necessity also embraces external costs 
of the institution of new service. If public convenience 
and necessity comprehends the impact of air carrier 
service on jobs, income, and economic growth in a 
community, it also comprehends impact on economic, 
educational, recreational, cultural, and family activi- 
ties within a community. The Board's mandate, in 
short, embraces the effect of air carrier service on 
people on the ground. 


The Board, in deciding whether to issue a certifi- 
cate of public convenience and necessity, must "weigh 
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the rights of all parties concerned against broad con- 
siderations of paramount public interests."" Airport 


Comm'n of Forsyth Cy. N.C. v. C.A.B., 300 F.2d 185, 
186 (CA 4, 1962). 
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To discharge this duty, the Board must consider all 
relevant factors. See Outagamie County, Wis. v. 
C.A.B., supra., 355 F.2d at 907. 


The applicable legal principles have been more 
fully enunciated in court cases arising under parallel 
economic regulatory statutes. In reversing the 
issuance of a certificate of public convenience and 
necessity under the Natural Gas Act, the Supreme 
Court has held: 


'"'* * * proposals must be supported by evidence 


showing their necessity to ‘the present or future 


public convenience and necessity' before per- 
manent certificates are issued. This is not to 
say that rates are the only factor bearing on 
the public convenience and necessity, for Sec. 
7(e) requires the Commission to evaluate all 
factors bearing on the public interest. * * * 
Where the application on its face or on the 
presentation of evidence signals the existence 
of a situation that probably would not be in 
the public interest, a permanent certificate 
should not be issued." Atlantic Refining Co. 
v. Pub. Serv. Comm'n., 360 U.S. 378, 391 
(1959). 


In F.P.C. v. Transcontinental Gas Corp., 365 U.S. 1 
(1961), the Court held that public convenience and ne- 


cessity embraces both air polution considerations and 
non-jurisdictional price factors. See also I.C.C. v. 
Railway Labor Executives Assoc., 315 U.S. 373 (1942); 
Western Air Lines v. C.A.B., 194 F.2d 211 (CA9, 
1952). 


a 
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The Federal Power Commission has been held to 
be under a statutory duty to consider alternative plans 
even those which are outside its authority to order. 
In setting aside a public convenience and necessity 
order, the District of Columbia Circuit Court of Ap- 
peals held: 


"The existence of a more desirable alternative 
is one of the factors which enters into a deter- 
mination of whether a particular proposal 
would serve the public convenience and neces- 
sity. That the Commission has no authority to 
command the alternative does not mean that it 
cannot reject the proposal." City of Pittsburgh 
v. F.P.C., 237 F.2d 741, 751 n. 28 (1958). 


In Michigan Consolidated Gas Co. v. F.P.C. 283 F.2d 
204, cert. den. 364 U.S. 913 (1960), the same court 
held: 


[515] 


"Where, as here, a regulatory agency has ig- 
nored factors which are relevant to the public 
interest, the scope of judicial review is suf- 
ficiently broad to order their consideration." 
Id., at 226. 


The scope of the Board's duty in a proceeding 
under Sec. 401 is further illuminated by two recent 
decisions relating to licensing of hydroelectric power 
projects under the Federal Power Act, 16 U.S.C.791la 
et seq. Under Sec. 10(a) of that Act, 16 U.S.C. 803(a), 
licenses may be granted only ifthe proposed project — 


"will be best adapted to a comprehensive plan 
for improving or developing a waterway or 
waterways for the use or benefit of inter- 
state or foreign commerce, for the improve- 
ment and utilization of water-power develop- 
ment, and for other beneficial public uses, 
including recreational purposes." 
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The policy mandate of this section is similar to that 
in Sec. 102 of the Federal Aviation Act. particularly 
when joined with the further declaration of national 
policy in the Department of Transportation Act that 
the relevant national transportation objectives include 
"the efficient utilization and conservation of the Na- 
tion's resources" and that "special effort should be 
made to preserve the natural beauty of the country- 
side and public parks and recreation lands, wildlife 
and waterfowl refuges, and historic sites."" P.L. 89- 
670, October 15, 1966, Secs. 2(a), 2(b)(2), 80 Stat. 931, 
49 U.S.C. 1651. 


The Supreme Court only last month held that it 
cannot be assumed that the Federal Power Act ''com- 
mands the immediate construction of as many pro- 
jects as possible." Udall v. F.P.C., 87 S.Ct. 1712, 
1723 (June 5, 1967). Said the Court: 


"The grant of the authority to the Commission 
to alienate federal water resources does not, 
of course, turn simply on whether the project 
will be beneficial to the licensee. Nor is the 
test solely whether the region will be able to 
use the additional power. The test is whether 
the project will be in the public interest. 
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And that determination can be made only after 
an exploration of all issues relevant to the 
‘public interest’ including future power demand 
and supply, alternate sources of power, the 
public interest in preserving reaches of wild 
rivers and wilderness areas, the preservation 
of anadromous fish for commercial and rec- 
reational purposes, and the protection of wild- 
life.” Id,, at 1724. 


The grant of authority to the Board to alienate federal 
air space demands an analogous determination. 


i) 
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In Scenic Hudson Preservation Conference v. 
F.P.C., supra., the Second Circuit held that the "'total- 
ity of a project's immediate and long-range effects, 
and not merely the engineering and navigation aspects, 
are to be considered in a licensing proceeding." 354 
F.2d 608, at 620. The Court held that the Commission 
"has an affirmative duty to inquire into and consider 
all relevant facts." Id. The rights of the public must 
receive "active and affirmative protection at the hands 
of the Commission." Id. The Court declared that the 
remanded proceedings — 


"must include as a basic concern the preserva- 
tion of natural beauty and of national historic 
shrines, keeping in mind that, in our affluent 
society, the cost of a project is only one of 
several factors to be considered. The record 
as it comes to us fails markedly to make out 
a case for the Storm King project on, among 
other matters, costs, public convenience and 
necessity, and absence of reasonable alterna- 
tives." Id., at 624-5. 


If the Board is to fulfill its corresponding duty in 
this case, it must consider the issues we raise. We 
are not concerned solely with the individual and di- 
rect effect of the applicants' proposed service on us. 
We are concerned with the "totality of the [service's] 
immediate and long-range effects" on the inhabitants 
of and visitors to the nation's capital. The Act re- 
quires that evidence be adduced on these effects. 
Like the Federal Power Act, the Federal Aviation 
Act cannot be assumed to command the immediate 
certification of as much air service as possible. 
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The Sec. 401 determination "can be made only after 
an exploration of all issues relevant to the 'public 
interest.'" The issues and the evidence requests 
as set forth in the Prehearing Conference Reports 
ignore factors relevant to the public convenience 
and necessity. 
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IV. 


Our rights to present evidence, to cross-examine, 
and to raise issues may not be limited to "how [we] 
may be directly and individually affected." 


Waiving none of our rights to intervention under 
rule 15, we point out that even under rule 14, "Any 
person * * * may appear at any hearing * * * and 
present any evidence which is relevant tothe issues." 
Accordingly, we cannot be limited in our presenta- 
tion of evidence in the manner suggested in the Re- 
port. 


Under rule 15(b) "'the nature and extent of the 
property, financial or other interest of the peti- 
tioner" and "the effect of the order which may be 
entered in the proceedings on petitioner's interest’ 
are relevant to determination of the disposition of the 
disposition of a petition to intervene. Our petition to 
intervene, and especially paragraphs 4 through 6, are 
addressed to these considerations. The right to in- 
tervene, however, is not coextensive with the issues 
that may be raised by an intervenor. 


If intervention under rule 15 is granted to us, our 
role cannot be limited to the right to "appear and tes- 
tify as to how [we] may be directly and individually 
affected.'' Rule 15 intervenors must have the right 
to raise any issue relevant to a determination of pub- 
lic convenience and necessity. 
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'* * * [T]he fact that petitioner would be ad- 
versely affected only in its private interests 
by whatever action the Commission might take 
does not negative petitioner's standing to ad- 
vance factors bearing upon the public conven- 
ience and necessity."" Juarez Gas Co., S.A. v. 
F.P.C., 375 F.2d 595 (CADC, 1967). 


'"'* * * [S]tanding is accorded to persons not for the 
protection of their private interest but only to vindi- 
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cate the public interest." Office of Communications 
of the United Church of Christ v. F.C.C., 123 U.S. 
App. D.C. 328, 335; 359 F.2d 994 (1966). ''The prime 
purpose of allowing interested persons to offer evi- 
dence is to give the Board the advantage of all avail- 
able information as a basis for selection of the appli- 
cant best qualified to serve the public interest." 
C.A.B. v. State Airlines, 338 U.S. 572, 578 (1950). "A 
party acting as a 'private attorney general’ can raise 
issues that are not personal to it.'' Scenic Hudson 
Preservation Conference v. F.P.C., supra, at 619. 


V. 


For the foregoing reasons the Report of Further 
Prehearing Conference should be amended as set 
forth above. 


Respectfully submitted, 


David F. Labovitz 
for 


David J. Bardin 
Livia Bardin 
Archer Bush 
Jessie Bush 
David E. Labovitz 
Anne H. Labovitz 
Carl Visek 


[Certificate of Service] 
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ADDITIONAL EVIDENCE REQUEST 


I. Provide information (and sponsoring witness or 
witnesses) with respect to the environmental andother 
public consequences of the proposed operations. In 
particular, furnish detailed forecasts of sonic, chem- 
ical, and particulate emissions of aircraft; visual in- 
trusions of aircraft upon scenic or monumental areas, 
parks, historic sites, and other public or private re- 
servations; and dangers of aircraft accidents and mal- 
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functions. Each of these forecasts is to include esti- 
mates of effects upon commercial and business enter- 
prises, state and local governments, Federal govern- 
ment operations, and other public commissions or au- 
thorities; communications, including broadcast and 
telephone services; public and private educational in- 
stitutions; priviate individuals, households, and prop- 
erty owners; tourists and visitors to the Nation's 
Capitol; and cultural activities and other public ga- 
therings. 


All forecasts should be completely documented set- 
ting forth source materials used to develop estimates 
and the techniques and methods employed to arrive at 
the final results in sufficient detail to permit all par- 
ties to reconstruct the estimates. Forecasts must be 
prepared in such manner as to facilitate comparison 
of the evidence presented under this heading with that 
presented in the form of traffic forecasts and operat- 
ing statistics under (C) and (D) of the Bureau's evi- 
dence request. 
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II. In preparing the forecasts required under (D) of 
the Bureau's evidence request and I. above, applicants 
must consider as alternatives to the proposed opera- 
tions and as bases for comparison and estimation at 
least the following: 


(1) Bus or limousine service. 
(2) Rail, monorail, or rapid transit service. 
(3) Taxicab car rental service. 


(4) V/STOL or other airborne interairport opera- 
tions not serving downtown service points. 


(5) Such combinations.of the above listed alterna- 
tives and the proposed helicopter operations as might 
restrict helicopter operations to established indus- 
trial transportation corridors. 


eS ee ee a 
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[549] 


ORDER ON EXCEPTIONS TO 
REPORT OF PREHEARING CONFERENCE 


Exceptions filed on July 10, 1967, on behalf of 
David J. Bardin, et al, to the report of the prehearing 
conference served on June 30, 1967, fail to establish 
any error of substance in reporting what transpired 
at the conference and consist almost entirely of argu- 
ment in respect of a ruling made at the conference. 
Accordingly, they are hereby disallowed. 


/s/ William J. Madden 
Hearing Examiner 


July 14, 1967 


(561] 


ORDER GRANTING AND DENYING 
PETITIONS FOR LEAVE TO INTERVENE 


Petitions for leave to intervene have been filed by 
the Department of Justice and the Department of 
Transportation. Pursuant to authority duly delegated 
by the Board in the Board's Regulations, 14 CFR 
385.11, it is found that these petitioners have a 
substantial interest in the subject matter of the pro- 
ceeding and that the granting of these petitions will 
not unduly broaden the issues or delay the proceeding. 


Petitions for leave to intervene have also been 
filed by David J. Bardin, et al; the Committee Against 
National; and the Palisades Citizens Association. An- 
swers in opposition to these petitions have been filed 
by National Capital Airlines, Inc., and Washington/ 
Baltimore Helicopter Airways, Inc. 


These petitions recite an interest in the proceed- 
ing based upon the operations of air carriers at Wash- 
ington National Airport and more particularly the 
noise resulting from such operations, which they 
claim impinges on the enjoyment of the property of 
individuals comprising these petitioners. The di- 
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rect interest alleged by these persons in this case 
is to oppose the authorization of any service the op- 
eration of which will add to these noise conditions. 


Upon consideration of said petitions and the an- 
swers thereto, it is found: that the factors respon- 
sible for the existing noise conditions which the pe- 
titioners are protesting are beyond the scope and 
reach of this proceeding to correct; that the impact 
on these existing conditions which can result from 
operations conducted pursuant to certificates granted 
herein will constitute a negligible addition to the prin- 
cipal sources of noise; that the crowded conditions at 
National Airport which are responsible in large mea- 
sure for the source of existing noise have been rec- 
ognized by the Board and possibilities for alleviation 
of these conditions are now being considered in a 
companion proceeding (Washington/Baltimore Air- 
port Investigation, Docket 18712), 
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in which the petitioners may participate; and that the 
appearance of petitioners as formal parties will un- 
duly broaden the issues and delay the proceedings, 
whereas their interests may be adequately advanced 
under the provisions of Rule 14(6) of the Rules of 
Practice. 


ACCORDINGLY, IT IS ORDERED: 


1. That the petitions for leave to intervene filed 
by the Department of Justice and the Department of 
Transportation be and they are hereby granted; 


2. #That the petitions of David J. Bardin, et al; the 
Committee Against National; and the Palisades Citizens 
Association for leave to intervene be and they are here- 
by denied. . 


Persons entitled to petition the Board for review 
of this order pursuant to the Board's Regulations, 14 
CFR 385.50, may file such petitions within ten days 
after the date of service of this order. 
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This order shall be effective and become the ac- 
tion of the Civil Aeronautics Board upon expiration 
of the above period unless before that date a petition 
for review thereof is filed or the Board gives notice 
that it will review this order on its own motion. 


By William J. Madden 

Hearing Examiner 
Harold R. Sanderson 
Secretary 


[SEAL] 


[576] 
[Caption omitted in printing] 


PETITION BY CONCERNED CITIZENS 
FOR BOARD REVIEW OF STAFF ACTIONS 


David J. Bardin 

Livia Bardin 
5520 Carolina Place, N. W. 
Washington, D. C. 20016 


Archer Bush 

Jessie Bush 
5731 Potomac Avenue, N.W. 
Washington, D.C. 20016 


David E. Labovitz 

Anne H. Labovitz 
5405 Carolina Place, N.W. 
Washington, D. C. 20016 


Carl Visek 
5260 Macomb Street, N.W. 
Washington, D. C. 20016 


July 28, 1967 
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PETITION BY CONCERNED CITIZENS 
FOR BOARD REVIEW OF STAFF ACTIONS 


Petitioners named herein (hereinafter ''Concerned 
Citizens") respectfully request that the Board review 
and reverse the following arbitrary, capricious and 
erroneous actions of its staff: 


I. Order No. E-25435 (served July 20, 1967) 
insofar as it denies the petition of Concerned 
Citizens for leave to intervene*, and purports 
with no evidentiary support whatever to de- 
cide one of the issues in the case. 


Il. Order on Exception to Report of Prehearing 
Conference (dated July 14, 1967 but served 
upon us together with Order No. E-25435). 


This petition is brought pursuant to the Board's regu- 
lations, 14 C.F.R. 385.50 et seq. Should any techni- 
cal defect appear in the pleading, we respectfully re- 
quest that the Board waive its rules as necessary in 
order that it may consider the substance of our con- 
tentions. 


The orders cited above brush aside our concern 
and our recommendations as if we were cranks. We 
are not. We are concerned citizens who conscien- 
tiously believe that changing technology, including heli- 
copter aviation, has severe impacts on our environ- 
ment; and that these impacts impose heavy responsi- 
bilities on federal agencies, such as this Board, en- 
trusted to exercise delegated authority. We sincerely 
believe that we can assist the Board in meeting its 
responsibilities. We respectfully request a brief oral 


* 

Technically, Order No. E-25435 does not pass 
upon our petition insofar as it concerns the unconsoli- 
dated application of Washington Airways, Inc. (Docket 
18705). We presume, however, that the Examiner 
intended to deny our petition in its entirety. 
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argument, before the entire Board, on our petition for 
review of adverse staff action. 


Our petition to intervene discloses our two-fold 
interest, requisite under 14 C.F.R. 385.50. As resi- 
dents and property owners on the Potomac Palisades 
we are likely to feel directly the sonic, visual, and 
other environmental intrusions of any new helicopter 
service; as residents of the Nation's Capital, we are 
most concerned that environmental impacts of the 
proposed helicopter (and VTOL/STOL) services on 
the Washington Metropolitan area 
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(including its historic shrines and cultural and rec- 
reational resources) be fully evaluated in the course 
of these proceedings. 


dba 


The Examiner misread our petition to intervene. 
(We must note, moreover, that the Examiner simul- 
taneously denied three petitions, treating them as if 
they were identical, whereas the petitions in fact re- 
flect different, albeit related, interests. The Fxam- 
iner reads our petition as a protest of existing noise 
conditions stemming from the present operation of 
Washington National Airport, and concludes that in- 
stead of intervening here we ''may participate" in 
the general investigation instituted in Docket 18712.* 


* Plainly, the present Examiner has no authority 
to grant or deny intervention in Docket 18712. Nor is 
itatall clear thatthe Board or its agents with the au- 
thority intend to permit any meaningful citizen par- 
ticipation in Docket 18712. Indeed, the Board's order 
instituting the investigation of Washington National 
Airport mentions "congestion" from the passenger 
point of view but is silent as to noise, air pollution 
and other environmental impacts. Unlike Docket 
18712, this is an initial licensing case. Our peti- 
tion speaks to this case. 
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Our petition aims not at National Airport but at the 
competing applications in this case for a Federal 
franchise, a certificate of public convenience and nec- 
essity to render new service by helicopter (or by 
other VTOL/STOL craft). The noise experience at 
National has alerted us to the environmental impact 
problem in aviation (which the Examiner, to his credit, 
acknowledges as requiring Board consideration, at 
least insofar as noise is concerned; he has rejected, 
sub silentio, the contention of one of the applicants 
that the environmental impacts of helicopter service 
are irrelevant, because allegedly beyond the Board's 
mandate to consider). We have learned that the po- 
tential impacts must be examined as early as pos- 
sible, before valuable Federal privileges are issued 
to one or more of the rival corporations and while 
the burden of proof is still on the applicants. As the 
New York Times has observed (July 23, 1967, page 
1, article entitled "After Year and a Half, Helicopter 
Critics are Making Less Noise — Although the Cop- 
ters Aren't”): 


"Now, a year and a half later, the protest- 
ers are still vocal from time to time. But the 
intensity of their campaign has waned out of 
discouragement, mostly because they now 
grudgingly recognized that the Pan Am Heli- 
port is a fait accompli that has won the ap- 
proval of all the necessary government 
agencies * * *," 


Now is the time to face up to the future public conven- 
ience and necessity, before the first Board approval 
is won. 
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In summary, we have knowingly petitioned to in- 
tervene in a helicopter certificate case and have done 
nothing to attempt to broaden this case into an inves- 
tigation of Washington National Airport. 


7 


+ 
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Our position is not, as the Examiner has construed 
it, "to oppose the authorization of any service the op- 
eration of which will add to [the] noise conditions" re- 
sulting from the operations of air carriers at Wash- 
ington National Airport. It is our position that the 
Board, appointed agent of Congress to protect and 
further the public interest, must consider all effects 
of the proposed service and not merely those pertain- 
ing to its economic viability or propriety. In particu- 
lar, the Board must determine, on the basis of a rec- 
ord, the probable indirect effects upon areas and per- 
sons in and over which the proposed service would 
operate. These certainly include noise, as well as 
fumes and particulate emissions, safety hazards”, 
visual intrusions, and radio and television interfer- 
ence. Whether the environment in which the proposed 
service would operate is such that production of these 
by-products would be detrimental to the public inter- 
est and whether any such public inconvenience is out- 
weighed by the convenience and necessity allegedly 
served by the granting of a certificate are questions 
of fact, which the Board must determine on the basis 
of a record. We are trying to force consideration of 
the full spectrum of environmental impact issues in 
this helicopter certificate case. We shall neither op- 
pose nor support any particular application until the 
evidence is in. 


ok 

Safety hazards are particularly serious where, 
as would presumably be the case in Washington, heli- 
copters are to be mixed with large jets. Moreoever, 
helicopters are uniquely susceptible to unexpected 
mechanical failure. The New York Times reports 
(id., at p. 42): "because of the heavy vibrations of 
the helicopter in flight, parts and joints fatigue quick- 
ly. * * * New York Airways ['s] one fatal accident, 
a crash * * * in which all six persons aboard were 
killed * * * was attributed to fatigue failure of a drive 
shaft." 
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The Examiner has also tried to justify denial of 
our petition to intervene by a formal finding of fact, 
unsupported by any evidence, that "operations con- 
ducted pursuant to certificates granted herein will 
constitute a negligible addition to the principal 
sources of noise" (emphasis added). Thus the Exam- 
iner purports to decide one of the acknowledged is- 
sues in this case by a finding without any support in 
the public files of the Board in these proceedings and 
without any hint of the private sources relied upon. 
This is a denial of due process in a most egregious 
form. 
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The Examiner's finding that only "negligible" 
noise would result from certification in these pro- 
ceedings must rest upon one of two unsupported as- 
sumptions: Either the Examiner has prejudged the 
service aspect of the case to conclude that only in- 
frequent helicopter service will ever prove feasible 
or else he is unaware of the noisiness of helicopters. 
We had presumed that everybody knew how noisy and 
obtrusive helicopter service really is. Authorities 
conclude that 


"the use of the passenger-carrying helicopter 
to provide traffic connection across or into 
residential districts creates a noise problem 
with respect to people living along the flight 
routes as well as passengers."" Harris, Hand- 
book of Noise Control (McGraw Hill, 1957), p. 
33-57, and see generally chaps. 33 through 37. 


The same authority provides data for a simple illu- 
stration of the underlying logic: Citing studies 
conducted years before the advent of the large Boeing 
Vertol V-107 and Sikorsky S-61 helicopters (25-pas- 
senger vehicles) whose use is expressly contemplated 
in applications in these proceedings, it estimates (at 
p. 33-58) thata smaller-model 7000 pound, 600 horse- 
power reciprocating engine helicopter would gener- 
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ate an overall noise level of approximately 90 deci- 
bels (db) at a distance of 300 feet. This noise level 
is comparable to that of a subway train at 20 feet. 
Id., p. 35-2. Studies published by the Office of Science 
and Technology indicate: 


"Conversational speech in the quiet typically 
measures 58 db 1 meter from the talker. 
* * * very strong conversational effort (69 db) 
and shouting (84 db) * * * [are] speech levels 
that might be used in the presence of aircraft 
noise."" Office of Science and Technology, Ex- 
ecutive Office of the President, Alleviation of 


Jet Aircraft Noise Near Airports (March 
1966), p. 19. 


All of these activities would be masked by even such 
small aircraft as those analyzed in Handbook, supra, 
operating at 300 feet. 


We believe that a thorough inquiry in these pro- 
ceedings would reveal that certificated helicopters 
would be likely to fly at altitudes no higher than 300 
feet in residential areas within the City of Washing- 
ton. We are personally familiar with the noise of 
limited military helicopter traffic, which now passes 
along the Potomac Valley and C & O Canal at a low 
altitude, sometimes below the level of our rooftops. 
These helicopters are, at least, of smaller size and 
are not frequent; but they make a substantial din. Our 
own experience contradicts the unsupported findings 
of negligibility. Perhaps the Examiner has in mind 
helicopter service at far higher altitudes. But we 
doubt whether the record to be made could support 
the likelihood of such service. Certainly the finding 
of 'negligibility’ should await rather than precede the 
evidence. If the Board feels that it must have evi- 
dence at this point in the proceeding, we ask that it 
adopt the tested common law procedure of "taking a 
view" and arrange to see and hear for itself the in- 
trusions of helicopters. 
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In denying our intervention, the Examiner pur- 
ported to find that our appearance "as formal parties 
will unduly broaden the issues and delay the proceed- 
ing, whereas their interests may be adequately ad- 
vanced under the provisions of Rule 14(6) of the Rules 
of Practice."" We have not asked, and do not ask, that 
the issues in this proceeding be enlarged beyond those 
set forth in Section 401 of the Act. The public conven- 
ience and necessity of each of the proposals is al- 
ready in issue. See Juarez Gas Co., S.A. v. F.P.C., 
375 F.2d 595, 598 (CADC, 1967). For the reasons 
stated in our Exceptions denied by the Examiner prior 
to his denial of our intervention, we believe that the 
"public convenience and necessity’ issue requires a 
weighing of a broad spectrum of environmental factors. 
The merits of our legal contention must be decided 
in the course of this case. The Examiner erred, how- 
ever, in avoiding a clearcut decision on the issues al- 
ready in the case by the expedient of saying that our 
participation would broaden the issue. The board ob- 
viously has no power to avoid decision on one part of 
a present issue (public convenience and necessity) by 
throwing out of a case the party which presses the ad- 
versary point. 


Nor is there any merit to the conclusion that our 
participation will delay the proceeding. The Exami- 
ner did not elaborate upon the naked conclusion and 
did not specify what aspect of our participation, be- 
yond that allowed under Rule 14, would delay the pro- 
ceeding. If, as the Court asserted in San Antonio v. 
C.A.B., 374 F.2d 326 (CADC, 1967), the interests and 
representations of Rule 14 parties can be brought to 
the attention of the Examiner and, through the Ex- 
aminer's decision,tothe Board, the principal prac- 
tical import of Rule 15 intervention relates not to 
delay but to the rights of cross-examination, appeal 
to the Board from the Examiner's decision, and ap- 
peal to the courts from the final order in these pro- 
ceedings. Protection of our interest requires that 
we have these rights. 


4 


i 
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The management of the proceeding to prevent un- 
due delay or the introduction of duplicative evidence 
by any party is a different matter from determina- 
tion of the disposition of a petition to intervene. As 
the Court of Appeals for the District of Columbia Cir- 
cuit has held: 


"Efficient and expeditious hearing should be 
achieved, not by excluding parties who have 
a right to participate, but by controlling the 
proceedings so that all participants are re- 
quired to adhere to the issues and to refrain 
from introducing cumulative and irrelevant 
evidence.’ Virginia Petroleum Jobbers As- 
sociation v. F.P.C., 265 F.2d 364, 367-8, note 
1 (1959). 
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We reiterate our previous assurances to the Board: 
We will endeavor to coordinate our efforts with any 
and all other parties in order to avoid duplication 
and delay. 


One of the applicants opposed our petition to in- 
tervene, reasoning that permitting our intervention 
"will open the door to unreasonably large numbers 
of similarly situated prospective intervenors" and 
to "administrative chaos". The short answer, given 
by the Second Circuit Court of Appeals to just such a 
contention, is that "no such horrendous possibilities 
exist." Scenic Hudson Preservation Conference v. 
F.P.C., 354 F.2d 608, 617 (1965), cert. denied 384 
U.S. 941. But the applicant here contends that denial 
of intervention is "clearly required" by City of San 


Antonio v. C.A.B., supra. If the Examiner's decision 


rests on similar considerations, it represents a mis- 
reading of the San Antonio case and other relevant 
precedent. In the Transpacific Route Investigation 
(out of which the San Antonio case arises) there were 
at least 65 parties, many of whom were cities in 
various parts of the country; the Board found that 
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cities permitted to intervene could fully represent 
the needs of the geographic areas of the prospective 
intervenors. The Court held that if, in the particu- 
lar case. 


"the number of parties petitioning to intervene 
is such that allowance of intervention of all 
may unduly burden the proceeding, more may 
be required to demonstrate a substantial inter- 
est warranting intervention than where no prob- 
lem of multiplicity of parties is presented.” 
Id., at 332. 


Obviously this is not such a case. Rather, the re- 
quirements that intervention be permitted govern. 
Office of Communications of the United Church of 
Christ v. F.C.C., 359 F.2d 994 (CADC, 1966). 


Our request to intervene may occasion delay in 
this proceeding only if the denial of intervention is 
allowed to stand, forcing us to appeal to the courts to 
vindicate our rights and to compel reopening of these 
proceedings from which we have been excluded. The 
danger that agencies may defeat their asserted objec- 
tives of expedition by improper denials of interven- 
tion has led the courts to review such denials directly, 
without awaiting the outcome of the major proceed- 
ing. PublicService Commission v. F.P.C., 284 F. 2d 
200 (CADC, 1960); City of Houston v. C.A.B., 317 F. 
2d 158 (CADC, 1963). 


Finally, we note that the order denying our inter- 
vention grants intervention to the Department of 
Transportation whose petition to intervene quite prop- 
erly addressed itself to a hose of factors, under the 
public convenience and necessity issue, going far, in 
its way, beyond the factors we have mentioned, Yet 
the Examiner found that granting that petition "will 
not unduly broaden the issues or delay the proceed- 
ing." 
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[583] 
II. 


Our Exceptions, denied by the Examiner's order, 
raise important questions of law and of Board policy 
and procedure deserving of present attention by the 
Board itself. Our exceptions urge, first, that the 
Board explicitly announce that the probable environ- 
mental impacts of a proposed aviation service are 
material considerations under the "public convenience 
and necessity" and "public interest"' standards which 
govern the Board. We have not found any statement 
by the Board itself speaking squarely to this issue. 
We believe that candid recognition of the issue would 
be most timely and would provide essential guidance 
to the parties and to Bureau Counsel in this, and all 
similar, cases. On the other hand, the Board may 
believe that environmental impacts of proposed avia- 
tion services are irrelevant to its mandate under the 
Federal Aviation Act, notwithstanding the precedents 
discussed in our Exceptions and notwithstanding the 
further requirements imposed upon this Board less 
than a year ago by Public Law 89-665, concerning the 
Nation's historical shrines. If a majority of the 
Board believes that it should not consider environ- 
mental impacts, we would appreciate an open expres- 
sion of that opinion to facilitate an appropriate test 
of the issue. 


Assuming, however, that the Board recognizes its 
responsibility to consider environmental impacts, our 
Exceptions are aimed also at suggesting practical 
means for securing the evidence which we believe the 
law requires the Board to have before it if it is to 
certificate any of the applicants in these proceedings. 
We sense that the Board's own staff expertise is today 
quite limited. We make this observation not to criti- 
cize an understandable situation but to emphasize the 
importance of securing competent advice in the vari- 
ous fields bearing upon the environmental impacts 
helicopter service. We have suggested thatthe Board 
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cast upon the applicants the same burden of going 
forward with evidence on the environmental problems 
as it now does on many other issues. The Examiner 
has three times rejected this proposal, but with no 
statement of reasons. It seems to us that it would 
further the sound development of the aviation indus- 
try if the Board required its applicants to face up to 
the enviromental issues at the outset; certainly this 
offers a practical means to enhance the information 
upon which a Board, whose own resources are lim- 
ited, decides. 


To the extent that the Board does not care to cast 
the burden upon the applicants, however, other steps 
may be taken. We urge the Board, in any event, to 
take enthusiastic advantage of the 
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procedures provided by Public Law 89-665 for ad- 
visory review by historic resource experts of under- 
takings proposed to be licensed by any Federal de- 
partment or independent agency; the Board has made 
no overt attempt to comply with the requirements of 
that statute. Moreover the Board may supplement its 
own resources by securing consultative services, in- 
cluding expert witnesses if need be, from other agen- 
cies of the Federal government (e.g., the Bureau of 
Standards, the Office of Science and Technology, the 
Department of Health, Education and Welfare) or from 
private organizations. 


As our Exceptions make clear, we merely point 
out that the law requires the Board to secure a com- 
plete record; we have tried to suggest practical 
means of doing so, but we recognize that the selection 
of the means may rest in the judgment of the Board. 
The Examiner, however; has denied our Additional 
Evidence Request without providing for any alterna- 
tive means of securing the material evidence. This 
ruling is erroneous and must be set aside. 


4 
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CONCLUSION 


For the foregoing reasons we respectfully request 
that the Board: 


1) 
2) 
3) 


4) 


5) 


Schedule a brief oral argument (we suggest 
one-half hour to a side) on this petition; 


Set aside Order No. E-25435 and its findings 
of fact and characterizations of our position; 


Grant our petition for leave to intervene pur- 
suant to Rule 15; 


Setaside the Order on Exceptions (dated July 
14, 1967) and grant our exceptions to the un- 
derlying report of further prehearing confer- 
ence; and 


Grant such further relief as may be appro- 
priate and just in the circumstances. 


Respectfully submitted, 


David J. Bardin 
Livia Bardin 


Archer Bush 
Jessie Bush 


David E. Labovitz 
Anne H. Labovitz 


Carl Visek 


[Certificate of Service] 
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PETITION FOR 
BOARD REVIEW OF STAFF ACTION 


Pursuant to 14 C.F.R. 385.50 et seq., the Palisades 
Citizens Association (hereinafter PCA) hereby peti- 
tions the Board to review and reverse the denial in 
Order No. E-25435 of its petition for leave to inter- 
vene in this proceeding under Rule 15 . In support of 
this petition, PCA respectfully submits: 


*Order No. E-25435 refers only to Docket 17665. 
PCA's petition for leave to intervene was directed to 
"The Washington-Baltimore Helicopter Service Case 
and all related certificate proceedings," including the 
application of Washington Airways, Inc., Docket 18705, 
not yet consolidated in Docket 17665. PCA assumes 
that Order No. E-25435 is meant to deny its petition 
for leave to intervene as it relates to that proceeding, 
as well. 


e 


e 
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I 


PCA is a neighborhood association with over 1200 
member households in the residential area bounded, 
roughly, by the Potomac River, Foxhall Road, Lough- 
boro Road and the District Line. As such, it has a 
direct and substantial interest in controlling the ad- 
verse impact of air service on this area. The noise, 
air pollution, and health and safety hazards scheduled 
helicopter service would introduce in the area PCA 
serves would result in lessening the desirability of 
the Palisades as a residential area, in diminished 
property values and a consequent direct economic 
cost to PCA's members, and in the disruption of 
family, business, educational, civic, and recreational 
activities of its members. As an association of Dis- 
trict of Columbia residents, PCA has a direct inter- 
est in promoting the welfare of the Nation's Capital, 
including the preservation and improvement of its 
scenic and historic sites, its residential areas, and 
its unique attraction to visitors and tourists. 


[587] 
0 


Order No. E-25435 adversely affects the interests 
of PCA. Only through participation as a Rule 15 party 
in this case can PCA be assured that the factors re- 
lated to the issue of public convenience and necessity 
in which it is vitally interested are: 


(1) reflected in the record of the hearing on these 
applications through cross-examination of witnes- 
ses, as well as the introduction of relevant testi- 
mony and other evidence; 


(2) presented to the Board, not simply in the Ex- 
aminer's initial findings and proposed order, but 
through direct argumentation to the Board; and 


(3) preserved for court review in the event that 
the Board's final order in this proceeding should 
be adverse to PCA's interest. 
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Short of the allowance of its intervention under Rule 
15, PCA knows of no means by which its interest in 
the outcome of these proceedings may be fully pro- 
tected. 


Il 


PCA recognizes, as the Examiner found in Order 
No. E-25435, that the scope of this proceeding does 
not encompass "'the correction of existing noise con- 
ditions stemming from the operation of air carriers 
at Washington National Airport.''’ PCA is well aware 
that a companion proceeding, Docket 18712, is con- 
cerned with Washington National Airport. PCA filed 
a petition for leave to intervene in that proceeding on 
June 24, 1967 and has been participating in it to the 
extent that the Examiner has allowed. 
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Experience has shown, however, that it is not 
enough to work for the alleviation of presently intol- 
erable conditions. Those interested in the preserva- 
tion — or restoration — of a sensible balance be- 
tween allegedly more efficient transport for the air 
traveler and the maintenance of normal lives for the 
residents of areas such as the Palisades must involve 
themselves before new service is authorized, before 
a carrier is granted a certificate allowing it to exa- 
cerbate the situation. If PCA were assured that the 
net result of the certification of helicopter service 
and the order culminating the National Airport in- 
vestigation would be an appreciable diminution of 
the undesirable effects of air carrier service on 
residents of the Washington Metropolitan area, it 


*While representatives of PCA and other groups 
have made statements in that proceeding regarding 
the impact of operations at National Airport on peo- 
ple on the ground, there has been no formal intro- 
duction of 
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would be willing to forego the considerable effort and 
expense involved in attempting to intervene as a for- 
mal party in both of these proceedings. No such as- 
surance has been given. None can be given at this 
stage of the proceedings. In fact, given the limita- 
tion imposed on the Board's authority to attach re- 
strictions and conditions to certificates of public con- 
venience and necessity, Sec. 401(e) of the Federal 
Aviation Act, 49 U.S.C. 1371(e), it may be that the 
Board has no power to restrict 
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a certificate of public convenience and necessity for 
helicopter service in this manner. (The Board may, 
of course, designate points of service in a certificate 
issued under Sec.40land through use of its author- 


evidence on that point, since no transcript was made 
of the testimony nor cross-examination of the civic 
representatives allowed, at the meeting before the 
Examiner onJuly 17, 1967. In addition, PCA has been 
excluded, as have all other interested persons, from 
meetings between the air carriers and the Examiner. 
Under the procedure presently utilized in Docket 
18712, PCA frankly doubts whether the impact of op- 
erations at National Airport on citizens of the Wash- 
ington metropolitan area will be adequately reflected 
in the record or final order in that case. PCA notes 
that, despite the finding in Order No. F-25435 that 
"the crowded conditions at National Airport which are 
responsible in large measure for the source of ex- 
isting noise have been recognized by the Board and 
possibilities for alleviation of these conditions are 
now being considered" in Docket 18712, Order No. E- 
25319 instituting Docket 18712 makes no mention of 
noise, air pollution, or other deleterious effects of 
the operation of National Airport on other than the 
traveling public. 
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ity to modify existing certificates designate one of the 
other Washington area airports for service presently 
operating from National Airport.) 


Thus, the suggestion implicit in the Examiner's 
finding in Order No. E-25435 — that PCA has sought 
intervention in the wrong proceeding and has an alter- 
native remedy in the Washington-Baltimore Airport 
Investigation — is without foundation in fact. We must 
be allowed to participate as parties in both proceedings 
to ensure that the factors of public convenience and 
necessity which vitally concern us are not neglected 
in either. 


In Docket 18712 PCA has recommended that the 
certificates of carriers serving Washington be amended 
to provide that all service be through Dulles or 
Friendship Airports. Even if this recommendation 
is adopted by the Board, PCA's interest would hardly 
be advanced if over 300 fixed-wing flights a day over 
the Palisades area were replaced with a similarly 
disturbing number of helicopter flights. PCA is not 
just protesting noise resulting from existing opera- 
tions at Washington National Airport, as the Ex- 
aminer found in Order No. E-25435. It is concerned 
about the noxious by-products of all air transport in 
this area, of which noise is only one. 


PCA is attempting to express its concern and to 
ensure that the Board recognizes the intrusive as- 
pects of air transport insofar asthey relate to present 
conditions through participation in Docket 18712. The 
Examiner in this case has no authority to grant or 
deny PCA's petition for leave to intervene in Docket 
18712; whether PCA will be allowed meaningful par- 
ticipation 
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in that proceeding is by no means as clear as he in- 
dicates in Order No. E-25435. 


< 
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PCA's request to participate as a party in this 
proceeding is an attempt to ensure that the intrusive 
aspects of helicopter service are recognized by the 
Board in weighing the factors of public convenience 
and necessity to determine whether future public needs 
will be best served by certification of helicopter serv- 
ice in this area. PCA's participation is aimed at en- 
suring that the Board takes full cognizance of the fac- 
tors PCA raises, that it is presented with a sound 
record on these, as well as other, aspects of public 
convenience and necessity, and that it makes a rea- 
soned decision based on the evidence in the record. 
Denial of PCA's intervention in this case could po- 
tentially make full participation in Docket 18712, if 
ever granted, a hollow right indeed. 


IV 


The Examiner found that "operations conducted 
under certificates granted herein will constitute a 
negligible addition to the principal sources of noise." 
PCA appreciates that implicit in this finding is a rec- 
ognition by the Examiner that at least noise among 
the intrusive aspects of air transportation is a factor 
to be weighed in determining public convenience and 
necessity. But his finding regarding that factor is not 
based upon substantial evidence. Indeed, it is based 
upon no evidence at all. There is no evidence on the 
noise output of even those helicopters which appli- 
cants in this case specifically contemplate utilizing 
for the proposed service (Boeing Vertol V-107y, 
Sikorsky S-61) on which to find that a particular 
machine produces a "negligible" noise output. There 
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are no traffic forecasts in the public record of this 
case in its present posture to indicate that the poten- 
tial demand for helicopter service will result in a 
"negligible" number of flights. If the Examiner is 
relying on evidence outside the record, he has not in- 
dicated what it is. It is common knowledge that heli- 
copters are noisy. 
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In addition to being an unwarranted, wholly arbi- 
trary and unreasonable determination that PCA and 
its members will not be adversely affected by the 
final order in this case, this finding constitutes a pre- 
mature and unsupported decision by the Examiner on 
one of the factors of public convenience and necessity 
of helicopter service that will be an ultimate issue in 
this case. 


V. 


The Examiner also concluded that to grant PCA's 
petition would unduly broaden the issues and delay the 
proceedings. This finding is erroneous for the rea- 
sons stated in the Petition to the Board for Review of 
Order No. E-25435 filed by Concerned Citizens. 
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WHEREFORE, PCA respectfully requests that the 
Board: 


(1) Set aside Order No. E-25435 and its findings 
of fact insofar as it denies PCA's petition for leave 
to intervene; 


(2) Grant PCA's petition for leave to intervene un- 
der Rule 15 in these proceedings; 


(3) Grant such further relief as may be just and 
appropriate in the circumstances. 


Respectfully submitted, 


Joan B. Cotter 
for 
William G. Smith 
President 
Palisades Citizens As- 
sociation 


[Certificate of Service] 
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[594] 
[Heading omitted in printing] 
EXCEPTION 


COMES NOW The Committee Against National be- 
low referred to as CAN, with exceptions to Order E- 
25435, issued July 19, 1967 by Examiner William J. 
Madden, denying the right of CAN to intervene as a 
formal party at interest in Docket 17665, and recites: 


I 


Examiner erred in the third paragraph of Order 
E-25435 in his description of the nature of the inter- 
est asserted by CAN in its petition to intervene in 
Docket 17665. In fact, the broad and substantial na- 
ture of CAN's interest, more fully detailed in a peti- 
tion to intervene in companion proceeding, Docket 
18712, cannot be limited to an objection to noise from 
air traffic, as Examiner alleges, nor has he any evi- 
dence to support any such claim. 


II 
Examiner erred further in the fourth paragraph of 
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Order E-25435 with every finding therein stated; drew 
conclusions unwarranted by any recitations of fact be- 
fore him and most particularly denied petitioner's 
rights set forth in Rules 14 and 15 without any show- 
ing of foundation therefor, especially that part of Rule 
15 providing for admission as a party at interest of 
"any person whose intervention will be conducive to 
the ends of justice and will not unduly delay the con- 
duct of such proceeding." 


IV 


Examiner erred further in that if it may be infer- 
red as set out in paragraph four of the order that pro- 
ceedings in Docket 18712 allow adequate protection 
of CAN's interests in Docket 17665, the same is true 
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for all other petitioners and parties, and therefore 
neither the Department of Justice nor the Department 
of Transportation were entitled to admission to pro- 
ceedings under Docket 17665. 


WHEREFORE, petitioner prays relief from error 
and that, exceptions granted, the Board admit CAN as 
a party at interest in Docket 17665. 


The Committee Against National 


By /s/ Frank C. Waldrop 
4900 Loughboro Road, N.W., 
Washington, D. C. 20016 


July 27, 1967 


[Certificate of Service] 


[596] 
[Caption omitted in printing] 


OPPOSITION OF WASHINGTON- 
BALTIMORE HELICOPTER AIR- 

WAYS, INC. FOR BOARD'S REVIEW 

OF STAFF ACTION ON PETITIONS OF 
THE COMMITTEE AGAINST NATIONAL, 
CONCERNED CITIZENS AND THE 
PALISADES CITIZENS ASSOCIATION 


Communications with respect to 
this document may be sent to: 


A. L. Wheeler 
1522 Wisconsin Avenue, N.W. 
Washington, D. C. 20007 


Robert E. McLaughlin 
1025 - 15th Street, N.W. 
Washington, D.C. 


James A. Washington, Jr. 
4302 - 13th Street, N.E. < 
Washington, D.C. 

August 4, 1967 


<4 
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[597] 
[Caption omitted in printing] 


Pursuant to paragraph 385.51(e), Washington- 
Baltimore Helicopter Airways, Inc. (WBHA) respect- 
fully requests that the Petition for Board Review of 
Staff Action by The Committee Against National, Con- 
cerned Citizens and The Palisades Citizens Associa- 
tion! (Petitioners) be denied. In support of this re- 
quest, WBHA alleges and states as follows: 
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1. Petitioners have not timely filed their applica- 
tions for intervention and no reason whatsoever for 
failure to file prior to the first prehearing conference 
as required by Section 302.15(c) (2) (ii) was alleged. 
The aforementioned regulation demands dismissal for 
failure of compliance. These rules are designed for 
orderly administration and to insure expeditious ad- 
ministrative action, particularly in a large and com- 
plex proceeding of the instant type. They should be 
respected. 


2. Even if WBHA's first contention is denied, Pe- 
titioners should not be permitted to intervene. The 
principal interest of Petitioners is an environmental 


the current position of The Palisades Citizens 
Association opposing helicopter service is inconsist- 
ent with their position favoring helicopter service for 
the District of Columbia as stated by Mrs. George 
Idelson, Chairman, Committee on Aircraft of The 
Palisades Citizens Association in the hearings for 
a heliport for the District of Columbia, Public Law 
759, 89th Congress. See testimony of Mrs. Idelson, 
D.C. Heliport Hearing before the Subcommittee on 
Buildings and Grounds of the Committee on Public 
Works, U.S. Senate, 89th Congress, 2nd Session, on 
H.R. 15024, p. 44. 


JA 92 


interest which includes, among other things, noise, 
air pollution, health and safety hazards. The impact 
which scheduled helicopter service by WBHA or 
others may have upon these interests is too slight to 
justify Petitioners' intervention. The contribution to 
the proceeding by these Petitioners would be so slight 
as not to warrant their participation as an intervenor. 
Nor would their participation as an intervenor be rea- 
sonably expected to assist in the development of a 
sound record. In fact, their participation would de- 
lay the proceeding, which proceeding has already 
been repeatedly and unnecessarily postponed for ap- 
proximately four months. 


[599] 


3. Whatever interest the Petitioners have may be 
fully represented by the Department of Transportation 
and the Bureau Counsel who are participating fully in 
this hearing and who have historically represented 
the public. 


4. The Petitioners have presented their arguments 
to the Examiner who has denied their request, Order 
E-25435 issued July 19, 1967. 


WHEREFORE, WBHA respectfully requests that the 
Petitioners’ request for review of staff action denying 
intervention, oral argument, etc., be denied. WBHA 
requests such other, further and different relief as 
the Board may deem appropriate. 


Respectfully submitted, 
/s/ A. L. Wheeler 
/s/ Robert E. McLaughlin 
/s/ James A. Washington, Jr. 
August 4, 1967 
[Certificate of Service] 
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[Caption omitted in printing] 


ANSWER OF THE DEPARTMENT OF 
TRANSPORTATION TO PETITIONS FOR 
REVIEW OF STAFF ACTION FILED BY 
THE COMMITTEES AGAINST NATIONAL 
CONCERNED CITIZENS THE PALISADES 
CITIZENS ASSOCIATION 


Pursuant to section 385.51(e) of the Board's Eco- 
nomic Regulations, and in connection with the petitions 
for Board Review of Staff Action filed by the Commit- 
tee against the National, the Palisades Citizens Asso- 
ciation and the Concerned Citizens, the Department 
of Transportation respectfully submits that to the ex- 
tent the petitions to intervene in this proceeding were 
denied on the grounds that the issues which these 
parties intended to raise were not germane, the Ex- 
aminer's decision should be reconsidered by the 
Board. 


At issue in this proceeding is whether the "public 
convenience and necessity" require the authorization 
of scheduled helicopter service ona subsidy-ineligible 
basis between the downtown city centers of Washington 
and Baltimore, on the one hand, and Washington National 
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Airport, Dulles International Airport and Friend- 
ship Airport, on the other hand, as well as between 
each of the three designated airports. Under the 
Federal Aviation Act, the concept of "public conven- 
ience and necessity’ is not limited to a concern for 
air transportation users only; it may encompass as 
well concern for others who may be affected by air 
transportation, be it a surface carrier threatened by 
potential loss of traffic, a community believing that 
its economic interests are involved, or as in this case, 
a civic group which considers itself to be adversely 
affected by noise, air pollution or alleged safety con- 
siderations. We submit that "public convenience and 
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necessity" as used in the Federal Aviation Act em- 
braces the entire public and that Board determina- 
tions should consider those who assert they would be 
inconvenienced or adversely affected as well as those 
who allege that they will be benefited by the proposed 
new service. In this connection we note that section 
102 of the Federal Aviation Act of 1958 requires only 
that the Board consider the six enumerated categories 
"among other things,'’ and does not limit the Board's 
duty to consider other public interest factors. 


It is the Department's position that a consideration 
of the environmental impact of common carrier opera- 
tions is a relevant and important factor to be weighed 
in determining whether in a particular proceeding the 
public convenience and necessity require authoriza- 
tion of the proposed service. We note inthis con- 
nection that Congress itself in the Department 
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of Transportation Act urged that attention be given to 
environmental factors, including aircraft noise (see 
sections 2(b)(2), 4(a) and 4(f), DOT Act, 80 Stat. 931, 


et seq.). 


The Department does not suggest that the issue 
which we understand the three civic groups intended 
to raise is one which would in this case operate 
against granting the requested certificate. Nor does 
the Depart ment presume to pass upon the questions 
of whether these groups are the best equipped to pre- 
sent these issues for the Board's consideration. The 
Department does submit, however, that if the grounds 
for denial of the petitions for intervention were that 
the issues intended to be presented were not relevant 
to the proceeding or could not be properly considered 
by the Board, that such grounds are not a proper basis 
for denial of the petitioners’ request. 


The Department recognizes the interest of the 
Board in conducting efficient and expeditious hear- 
ings. In this respect the hearing examiner is given 
broad latitude in making any rulings designed to limit 
the extent of evidence presented and cross-examina- 
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tion, and to require, where appropriate, consolidation 
of evidentiary presentation in order to avoid duplica- 
tion and unnecessary extension of the hearings. 


In summary, we ask that the Board consider care- 
fully the grounds upon which petitions of the three 
civic groups were denied by its staff 
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and that its actions on the petitions for Board review 
take into account the matters presented above. 


Respectfully submitted, 


/s/ John E. Robson 
General Counsel 


/s/ James Lawrence Smith 
Attorney 


[Certificate of Service] 
August 10, 1967 
[622] 
Order No. E-25704 
[Caption omitted in printing] 
ORDER 


Under authority duly delegated by the Board in the 
Board's Regulations, 14 CFR 385.11, the examiner 
herein on July 19,1967, issued Order E-25435, which 
denied petitions of David J. Bardin, et al., the Com- 
mittee Against National, and the Palisades Citizens 
Association for leave to intervene. Pursuant to 14 
CFR 385.51, petitions for discretionary review of 
said order have been filed by these persons. Answers 
to such petitions have been filed by the Department of 
Transportation and Washington-Baltimore Helicopter 
Airways, Inc. On consideration of the above-mentioned 
pleadings, the Board has determined to exercise its 
right of discretionary review, and to affirm the exam- 
iner's denial of intervention. 
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The applicants are residents of the Metropolitan 
Washington area who seek to intervene either indi- 
vidually or through community organizations in order 
to develop so-called "environmental impact issues," 
namely the effect upon them, their property, and the 
overall area of "noise, as well as fumes and particu- 
late emissions, safety hazards, visual intrusions, and 
radio and television interference", which might flow 
from any operations authorized herein. Petitioners 
assert that the Board must determine, on the basis 
of a record, these probable indirect effects upon 
areas and persons in and over which the proposed 
services would operate, and to determine whether such 
public inconvenience is outweighed by the asserted 
public convenience and necessity for the proposed op- 
' erations, both generally and in light of possible trans- 
portation alternatives. They assert that their parti- 
cipation herein under Rule 14 is inadequate, and that 
they are entitled to intervene as of right pursuant to 
Rule 15 to force consideration of the full spectrum 
of environmental impact issues. 


The Department of Transportation asserts "that a 
consideration of the environmental impact of common 
carrier operations is a relevant and important factor 
to be weighed in determining whether in a particular 
proceeding the public convenience and necessity re- 
quire authorization 
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of the proposed service", and that the examiner's 
decision should be reconsidered by the Board to the 
extent that the petitions for intervention may have 
been denied on grounds that the issues which petition- 
ers seek to raise are not germane to the proceeding. 
Washington-Baltimore Helicopter Airways asserts 
that the impact upon petitioners from any operations 
authorized herein will be too slight to warrant inter- 
vention, and that petitioners’ interests more appro- 
priately should be represented by the Department of 
Transportation and Bureau Counsel. 


¢ 


2 
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We need not consider, and much less resolve, the 
overall questions of the circumstances and extent to 
which the matters urged by petitioners may constitute 
appropriate or required factors for decision in new 
route proceedings. Rather, our consideration of this 
question is restricted only to such of its aspects as 
have bearing on the issue of whether the applicants 
should be allowed to take part in the hearings as inter- 
venors under Rule 15(b), as they request, or as par- 
ticipants under Rule 14(b), as the examiner ordered. 
On that issue, we agree with the examiner, and hence 
will deny leave for the applicants to intervene. 


In so agreeing, we initially note that the Federal 
Aviation Act does not in terms confer any right of 
intervention upon members of the public who may be 
interested in or affected by new air operations, but 
rather only authorizes such persons to "file with the 
Board a protest or memorandum of opposition to or 
in support of the issuance of a certificate'' (Section 
401(c), see, also, Rule 14(b)). Formal participation 
in hearing cases is governed by our Rules 14 and 15 
(14 CFR 302.14 and .15). Rule 14(6) permits any per- 
son to appear at any new route hearing to present any 
evidence relevant to the issues, and, with the permis- 
sion of the examiner, to cross-examine witnesses. 
Such person may also present to the examiner a writ- 
ten statement on the issues involved in the proceeding. 
Rule 15 permits formal intervention in such cases in 
accordance with the criteria specified in Rule 15 (b). 
Our assessment of these criteria convince us that 
petitioners' interests are not so substantial as to re- 
quire or warrant intervention by them, and that Rule 
14(b) participation will be adequate. 


Ihe petition on behalf of Bardin, et al., requests 


the Board to review the action of the examiner with 
respect to a ruling on exceptions to the report of the 
prehearing conference. This is an interlocutory mat- 
ter, and review cannot be entertained except on com- 
pliance with Rule 18(f) of the Rules of Practice relat- 
ing to appeals in such matters. 
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The applicants' assertions of "environmental im- 
pact" upon them are highly generalized, and the ef- 
fect upon their individual interests of any certifica- 
tion herein is both remote and speculative. The ap- 
plicants do not allege any unique injury which will 
not be shared equally by all similarly situated prop- 
erty owners. Furthermore, there is no 
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showing that the environmental impact of helicopter 
operations may be expected to differ from that 
inflicted by any other aircraft which may pass at low 
altitudes over residential areas, or that this proceed- 
ing is essentially different in this respect from any 
other new route case. The location of airports or 
landing areas and the flight patters required to be ob- 
served are the factors which most directly relate to 
"environmental impact". These matters are not in 
issue here. The Board has left the provision of the 
downtown heliports primarily to the appropriate local 
authorities, and the location of any such heliport pro- 
posed by a successful applicant in any event will be 
subject to the concurrence of such authorities. The 
operation of National Airport and Dulles International 
Airport, and the promulgation of air traffic rules gov- 
erning aircraft flight patterns and altitudes, are within 
the province of the FAA and its parent, the Department 
of Transportation. Whether these particular petition- 
ers will be inconvenienced by any operations au- 
thorized herein will depend upon the location of the 
heliports and the flight patterns and altitudes, as in- 
deed they appear to recognize. 


Thus, any issues of environmental impact in this 
proceeding at best can involve only questions of the 
general effect of operations by particular types of 
aircraft at various altitudes adjacent to or over con- 
gested areas, and with possible resulting contentions 
that helicopter services or particular types of such 
services ought not be authorized because of their im- 
pact upon areas and persons upon the ground. These 
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are matters which may be urged by the petitioners 
pursuant to Rule 14(b) and supported with evidence 

to the extent deemed relevant by the examiner, and 
their positions thereon may be transmitted to the 
Board through the examiner. Additionally, the De- 
partment of Transportation, which has a special re- 
sponsibility in the area of noise abatement, is a party 
to this proceeding, its position is that "environmental 
impact is a factor for decision in this proceeding", 
and hence the Department may be expected to offer 
any appropriate evidence or advance any contentions 
pertinent to this general question. 


In these circumstances, we believe that Rule 14(b) 
provides the most appropriate means for the appli- 
cants' participation. In a Section 401 proceeding 
such as this, there are undoubtedly thousands of 
residents or property owners like the applicants 
whose interests will be remotely affected by any ad- 
ditional service at metropolitan airports. Some may 
favor new service; others may not. Moreover, the 
interests of these persons may vary or be adverse 
to one another depending upon airport locations and 
flight patterns. If each were allowed to intervene 
and participate as a full party, proceedings which are 
already burdened by numerous parties would become 
nearly uncontrollable. Rule 14() participation strikes 
the practical balance between the general public's 
interest in viable adminstrative proceedings and the 
private interests of individual members of the gen- 
eral public. This is especially so where, as here, 
the representation of the Department of Transporta- 
tion, 
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in addition to the applicants' participation through 
Rule 14, may be expected to amply articulate the 
broad public interest in environmental impact from 
which the applicants’ special interests are derived. 
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ACCORDINGLY IT IS ORDERED: That David J. 
Bardin, et al., Committee Against National, and 
Palisades Citizens Association, be and hereby are 
denied leave to intervene in the above-entitled pro- 
ceeding. 


By the Civil Aeronautics Board: 


Mabel McCart 
Acting Secretary 


[SEAL] 
MINETTI AND GILLILLAND, MEMBERS, DISSENTING: 


Although we share the views expressed herein con- 
cerning the general subject of "environmental impact," 
we nonetheless would grant the petitions for leave to 
intervene with a requirement that the applicants pro- 
ceed jointly herein. In our view, these petitioners 
comprise a class of persons not otherwise represented 
who may be substantially affected by any authoriza- 
tion which may issue herein. In these circumstances, 
we believe that they are entitled to intervene and par- 
ticipate on all relevant issues at least through a single 
spokesman, and this irrespective of whether "environ- 
mental impact" is such an issue in the circumstances 
of this case. Rule 14 does not permit participation in 
Board proceedings as a full party, and participation 
under Rule 14 is not an acceptable substitute for in- 
tervention in this case. See Order E-18442, 36 C.A.B. 
874, 876, 877 (concurring and dissenting opinion). 


/s/ G. Joseph Minetti 
/s/ Whitney Gillilland 
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(i) 


STATEMENT OF QUESTIONS PRESENTED 


This case presents the novel question whether the Civil 
Aeronautics Board may exclude from full party status in its 
initial licensing proceedings private citizens, seeking to inter- 
vene on their own behalf and in a representative capacity, 
who desire to assure that the proposed air service be evalu- 
ated in recognition of (a) their environmental impacts and 
(b) the relative advantages of all transportation alternatives. 


In its Prehearing Order filed on December 26, 1967, this 
Court approved the stipulation of the parties that the ques- 
tions presented by this appeal are: 


1. Whether Petitioners, who are two associations and 
seven individuals alleging that they are members of the pub- 
lic who are interested in and injured and otherwise affected 
adversely by the environmental impact of present and pro- © 
posed new air operations, had, as a matter of law, a right to 
intervene under Rule 15 of its Rule of Practice and Procedure 
in the Board’s proceeding known as the Washington/Baltimore 
Helicopter Service Investigation. 


2. Whether the Board abused its discretion in denying Peti- 
tioners the right to intervene under Rule 15 of its Rules of 
Practice and Procedure and instead relegating them to par- 
ticipation under Rule 14(b). 
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CIVIL AERONAUTICS BOARD 
Respondent 


JOINT AND SEVERAL PETITION 
FOR REVIEW OF ORDER 
OF THE CIVIL AERONAUTICS BOARD 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 


The Palisades Citizens Association, the Committee Against 
National, David J. Bardin and Livia Bardin, Archer Bush and 
Jessie Bush, David E. Labovitz and Anne H. Labovitz and 
Carl Visek, jointly and severally petition this Court pursuant 
to the provisions of Rule 38 of the Rules of this Court, Sec- 
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tion 1006 of the Federal Aviation Act of 1958, as amended, 


72 Stat. 795 (1958), 49 U.S.C. § 1486, and Section 10 of 
the Administrative Procedure Act, as amended, 80 Stat. 392 
(1966), 5 U.S.C. $ 702 to review Order No. E-25704 adopted 
by the Civil Aeronautics Board on September 19, 1967 
which, by a three to two decision, denied Petitioners the 
right to intervene in the proceeding entitled ““Washington/ 


Baltimore Helicopter Service Investigation, Docket No. 
17665.” 


STATEMENT OF.THE CASE 


This case tests the propriety of the exclusion of private 
citizens from party status in an initial licensing adjudication 
before the Civil Aeronautics Board in which the citizens seek 
full consideration of (a) the environmental impacts (on 
themselves and others) of the aviation services proposed to 
be licensed and (b) the relative advantages of all transporta- 
tion alternatives. 


A. Nature of the Proceeding. 


The Civil Aeronautics Board instituted a general proceed- 
ing, styled Washington/Baltimore Helicopter Service Investi- 
gation! , and from time to time consolidated therewith partic- 
ular applications for certificates of public convenience and 
necessity to authorize new helicopter services*. The issues 
set for hearing’ were whether the public convenience and 
necessity requires the Board to authorize helicopter service 
(and if so, by whom) between points in the metropolitan 


1 Order E-24133 dated August 29, 1966, in CAB Docket No. 17665 
(R. 1). Citations to the record follow the pagination submitted by 
the Board in its certification of transcript of record dated December 
20, 1967. 

?The last of the consolidation orders was issued July 24, 1967 (R. 
563), after the instant Petitioners had sought to intervene herein. 


The investigation was enlarged by Order E-24548 (R. 110). 
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areas of Washington, D.C. or Baltimore, Maryland, or both, 
and Dulles, Friendship and Washington National Airports; 
between any of the airports; or between the two downtown 
city centers (R. 1, 110). 


B. The Petitions to Intervene. 


After the last of the certificate applications had been filed 
(R. 407), the Board scheduled a final prehearing conference 
(R. 419). Thereupon petitions for leave to intervene as full 
parties in interest were duly filed by the Petitioners herein, 
seven individuals’, later styled “Concerned Citizens” (R. 
444), the Palisades Citizens Association (PCA) (R. 455) and 
the Committee Against National (CAN) (R. 443, 458). 


Each of the Petitioners sought full party status, pursuant 
to Rule 15 of the Board’s Rules of Practice and Procedure 
(14 C.F.R. 302.15). 


The Concerned Citizens, petitioning on behalf of them- 
selves and all others similarly situated, alleged that they and 
their families reside and own real estate in the District of 
Columbia near the Potomac River; that they are subject to 
noise and disruption of ordinary life by more than 300 air- 
craft flights per day over their homes and that 


**.,. Any authorization granted in these proceedings is 
likely to result in increased aircraft traffic along the 
Potomac in the immediate vicinity of Petitioners’ 
homes, thereby intensifying the safety hazard to life 
and limb, the injury to health, the interference with 
enjoyment of recreational, scenic, and other natural 
resources, the disruption of the normal amenities of 
the human condition, and the diminution of property 
values....” (R. 444) 


*David J. Bardin and Livia Bardin, David E. Labovitz and Anne H. 
Labovitz, Archer Bush and Jessie Bush and Carl Visek. Styled “Bardin 
et al.” by the Board. 
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They alleged that their intervention would help assure con- 
sideration of: 


(1) the convenience and necessity of the entire public, 
including persons on the ground; 


(2) all factors bearing on public convenience, including 
environmental impact factors; and 


(3) all practical alternatives to the proposed service. They 
expressed the “fear that unless they are permitted to inter- 
vene fully as parties .. . the Board may not undertake the 
broad examination of all the issues which must be considered 
in these proceedings so as to comply with the Act and the 
Constitution.”” (R. 445) 


In its petition to intervene, PCA stated that it is an asso- 
ciation of over 1200 member households residing in a North- 
west Washington, D.C. neighborhood along the Potomac 
River. PCA alleged that this neighborhood is now subjected 
to the noise, air pollution, health and safety hazards caused 
by the approximately 660 flights per day in and out of 
Washington National Airport, half of which fly over the 
neighborhood in any given day. 


CAN alleged in its petition that it is an organization of 
persons, resident in the District of Columbia, Maryland, and 
Virginia, having broad and substantial interests in the nature, 
composition and operating characteristics of all aviation in 
the Washington-Baltimore area and stated that the legitimacy 
of its interests had been acknowledged previously by the 
Federal Aviation Administration and the National Capital 
Planning Commission. 


All Petitioners alleged that no existing parties to the pro- 
ceedings could be expected to properly protect their interest, 
and all Petitioners promised to coordinate their participation 
with other intervenors whenever possible so as to avoid un- 
due delay or burdening the processes of the Board. 
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C. The Prehearing Conference. 


Before any action had been taken on the petitions to in- 
terevene, Petitioners duly appeared at the final prehearing 
; conference held June 26, 1967, outlined their position and 
purposes, and asked that applicants be directed to submit 
certain evidence in sustaining their burden of proof, includ- 
ing a showing as to the impact of their proposals on persons 
and property on the ground. 


The Board’s examiner, in his prehearing conference report, 
denied Petitioners’ evidence request, holding, without discus- 
sion (R. 484): 

“The applicants will not be required to make such 
special investigations; but . . . [petitioners] may, of 
course, appear and testify as to how they may be 
directly and individually affected. This may be done 
pursuant to rule 14... . if they are not granted in- 
tervention under rule 15.” 

The examiner did not, however, rule on the petitions to 
intervene. 


Petitioners, Concerned Citizens, filed exceptions to the 
examiner’s report, asserting that the report (1) failed to rec- 
ognize that the Petitioners demanded a broad examination 
of all public interest factors, (2) provided an inappropriate 
procedure whereby each individual in a community would 
have to appear and represent his personal, direct interests, 
and (3) refused to secure for the Board the broad public 
interest record that was asserted to be a prerequisite to 
administrative decision under the several cited judicial 
precedents.” (R. 509-519 A) Petitioners formally reserved 


The case citations relied on by Petitioners were: Scenic Hudson 
Preservation Conf. v. Federal Power Commission, 354 F.2d 608 (1965), 
cert. den. 384 U.S. 941; Outagamie County, Wisc. v. Civil Aeronautics 
Board, 355 F.2d 900, 907 (7th Cir. 1966); Airport Comm. of Forsyth 
Cy., N.C. v. Civil Aeronautics Board, 300 F.2d 185, 186 (4th Cir. 
1962); Atlantic Refining Co. v. P.S.C. of New York, 360 US. 378, 
391 (1959); Federal Power Commission v. Transcontinental Gas Corp., 
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their evidence request. Petitioners asked the examiner to 
amend his report, in light of the exceptions, to conclude 
among other matters (R. 511): “It is common knowledge 
that helicopter service can be a source of noise and other 
environmental disruption. In order that the Board may 
have a complete record before it in this case, applicants are 
hereby ordered to present evidence on the issues raised by 

Concerned Citizens.” 


Four days after filing of Petitioners’ exceptions to the 
prehearing conference report the Board’s examiner disal- 
lowed the exceptions by order which reads, in its entirety, 
as follows (R. 549): 


“Exceptions filed July 10, 1967, on behalf of ... 
[petitioners] .. . fail to establish any error of sub- 
stance in reporting what transpired at the conferences 
and consist almost entirely of argument in respect 
of a ruling made at the conference. Accordingly, 
they are hereby disallowed.” 


D. Examiner’s Denial of Intervention. 


Three days after disallowing the exceptions the Board’s 
examiner denied Petitioners’ petitions to intervene while 
granting intervention petitions of the Departments of Jus- 


365 U.S. 1 (1961); Interstate Commerce Commission v. Railway Labor 
Executives Assoc., 315 U.S. 373 (1942); Western Air Lines v. Civil 
Aeronautics Board, 194 F.2d 211 (9th Cir. 1952); City of Pittsburgh 
v. Federal Power Commission, 237 F.2d 741, 751 Note 28 (1958); 
Michigan Consolidated Gas Co. v. Federal Power Commission, 283 
F.2d 204, cert. den. 365 U.S. 91 (1960); Udall v. Federal Power 
Commission, 358 F.2d 840, 87 S. Ct. 850 (1966); Juarez Gas Co. v. 
Federal Power Commission, 375 F.2d 595 (C.A. D.C. 1967); Office 
of Communications of the United Church of Christ v. Federal Com- 
munications Commission, 123 U.S. App. D.C. 328, 335, 359 F.2d 
994 (1966); and Civil Aeronautics Board v. State Airlines, 338 U.S. 
572. 
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tice and Transportation. Order E-25435, R. 561°. The Ex- 
aminer stated that Petitioners’ “alleged” direct interest “‘is 
to oppose the authorization of any service the operation of 
which will add to these [existing] noise conditions” but he 
“found” that “the impact on these existing conditions which 
can result from operations conducted pursuant to certificates 
granted herein will constitute a negligible addition to the 
principal sources of noise’ (R. 561 emphasis added) and 
that “the appearance of petitioners as formal parties will 
unduly broaden the issues and delay the proceedings, whereas 
their interests may be adequately advanced . . . Rule 14(b) 
views MGR O2) 


E. Appeals to the Board. 


Petitioners Concerned Citizens and PCA promptly appealed 
to the Board for review and reversal of the examiner’s order 
denying intervention (R. 576-595)”. Petitioners contended — 


(1) That the examiner’s finding of “negligible” noise im- 
pact “purports to decide one of the acknowledged issues . . . 
by a finding without any support in the public files of the 
Board in these proceedings and without any hint of the pri- 
vate sources relied upon.” (R. 579, 590-1) 


(2) That apart from the obvious unfairness of the finding, 
it could be rebutted by reference to published authorities 
(R. 580) and to the personal experiences of Concerned Citi- 
zens “with the noise of limited military helicopter traffic, 
which now passes along the Potomac Valley and C & O 
Canal at a low altitude, sometimes below the level of our 
rooftops.” (/bid.) 


(3) That the examiner’s finding that intervention would 
“unduly broaden the issues” amounted to a legal conclusion 


Issued July 17, 1967. The examiner exercised authority delegated 
by the Board, 14 C.F.R. 385.11. 


7Concerned Citizens also sought review of the denial of the evidence 
request and oral argument on the appeal. 
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that the “public convenience and necessity” standard under 
the Federal Aviation Act calls for a much narrower scope 

of agency inquiry than the same or similar standards under 

other statutes as previously construed by the Courts (R. 

580); Petitioners cited cases urging the error of such conclu- 
sion. 


(4) That the examiner’s finding that intervention would 
“delay” the proceeding was inconsistent with this Court’s 
teaching that expedition is to be achieved by controlling the 
proceedings rather than excluding parties with a right to 
participate (R. 580-1), and 


(5) That experience in New York City had taught that if 
citizens wait to act until after the Board has issued a heli- 
copter certificate it will be too late in practice to secure 
effective relief from the environmental impacts of the flights 
(R. 578, 587-90). 


Petitioners emphasized their interest in promoting not 
only their private convenience but the welfare of the Nation’s 
Capital, including the preservation and improvement of 
scenic, recreational, cultural and historic resources (R. 577- 
8, 586). 


Petitioners asked the Board to announce that it would 
consider the broad spectrum of environmental impact issues 
under the public convenience and necessity standard (R. 
583), relying upon the analysis and cases in the previously 
filed exceptions (R. 509). 


The Department of Transportation filed an answer (R. 
600) concurring in Petitioners’ view that environmental im- 
pact is an important factor to be weighed in certificate cases 
under the Federal Aviation Act. 


F. The Board Order Under Review. 


The Board, with two of the five members dissenting, af- 
firmed the examiner’s denial of intervention. Order No. E- 
25704, issued September 19, 1967 (R. 622). 


- 
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The Board refused to rule expressly, as it had been 
requested, upon the basic question of the materiality of en- 
vironmental impact issues in these proceedings in determin- 
ing the public convenience and necessity (R. 623); it held, 
however, that whatever materiality such issues might have, 
Petitioners would not be permitted to intervene. 


The Board did not expressly over-rule the examiner’s 
finding that helicopters would make a “negligible” noise 
impact. 


The Board reasoned that Petitioners had no right to in- 
tervene because the Federal Aviation Act does not in terms 
confer any right of intervention upon members of the public 
who may be interested in or affected by the environmental 
impact of new air operations. Examining Petitioners’ alleged 
interest in the light of criteria of Rule 15, the Board con- 
cludes that such interests are “not so substantial’ as to 
require or warrant intervention to protect them. More sim- 
ply stated, the Board’s order holds that persons and property 
owners and their representative organizations who may suffer 
from the undesirable side effects of the proposed aircraft op- 
erations (even such persons who are already the recipients of 
the undesirable side effects of existing aircraft operations) 
have no substantial interest so as to require or warrant in- 
tervention in the Board’s proceedings. 


The Board observes that Petitioners’ allegations of the 
“environmental impact” upon them are “‘highly generalized,” 
that the effect of any Board certification upon Petitioners’ 
interests is “remote and speculative,” that Petitioners do 
not allege any “‘unique injury” that would not be shared by 
similarly situated members of the public, and that Petition- 
ers had not shown that the environmental impact of heli- 
copter operations would be any different than that of any 
other low-flying craft or that this proceeding is, in this 
respect, different from any other route case. 


The Board observed further that Petitioners’ interests 
were the same as those of “thousands of residents or prop- 
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erty owners” and “If each were allowed to intervene and 
participate as a full party, proceedings which are already 
broadened by numerous parties would become nearly un- 
controllable. Rule 14(b) participation strikes the practical 

balance...” (R. 624) 


The two dissenting members said: 


‘Although we share the views expressed herein con- 
cerning the general subject of ‘environmental impact,’ 
we nonetheless would grant the petitions for leave 
to intervene with a requirement that the applicants 
proceed jointly herein. In our view, these petition- 
ers comprise a class of persons not otherwise repre- 
sented who may be substantially affected by any 
authorization which may issue herein. In these cir- 
cumstances, we believe that they are entitled to 
intervene and participate on all relevant issues at 
least through a single spokesman, and this irrespective 
of whether ‘environmental impact’ is such an issue 
in the circumstances of this case. Rule 14 does not 
permit participation in Board proceedings as a full 
party, and participation under Rule 14 is not an ac- 
ceptable substitute for intervention in this case.”” See 
Order E-18442, 36 C.A.B. 874, 876-7 (Concurring 
and Dissenting Opinion, R. 625) 


Petitioners instituted this proceeding for judicial review of 
the Board’s order. 


G. Effect of Board’s Order: Difference Between 
Intervention and Rule 14 Participation. 


The Board permits Petitioners to participate in the instant 
proceedings under Rule 14(b) of its Rules of Practice and 
Procedure which provides: 


“any person . .. may appear at any hearing, .. ., and 
present any evidence which is relevant to the issues. 
With the consent of the examiner . . . such person 
may also cross-examine witnesses directly. Such 
person may also present to the examiner a written 
statement on the issues involved in the proceeding.” 
(14 C.F.R. 302.14 (b) ) 
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Actually, Board permission is not necessary to so participate. 


The limited participation accorded Petitioners includes 
only the right to present evidence to the examiner and the 
privilege of cross-examination at the examiner’s sole discre- 
tion. After the filing of briefs and issuance of the examiner’s 
initial decision, Petitioners cannot except to the recommen- 
dations of the examiner or argue to the Board in support 
or opposition to such recommendation on brief or oral ar- 
gument. Finally, Petitioners as limited participants will not 
be able to petition the Board to reconsider and modify its 
final decision when issued. 


Formal intervention under Rule 15 is a prerequisite to full 
party status; and such party — 


(1) may file answers to motions, (2) is entitled to service 
of documents by the Board and by the parties, (3) may ap- 
ply for subpoenas or to take depositions, (4) is entitled to 
preserve objections to evidentiary rulings and to receive 
copies of exhibits, (5) is to be given opportunities during a 
hearing to argue in support and/or opposition to motions 
and objections and exceptions to Examiner rulings; may re- 
quest oral arguments before examiners, and may submit 
briefs and proposed findings and conclusions, (6) may seek 
(discretionary) review by the Board itself on an examiner’s 
initial decision and may answer petitions for such review, (7) 
may file exceptions to a recommended decision of an exam- 
iner and may file a brief in support of such exceptions, (8) 
may file a brief in support of a recommended decision of 
an examiner and in opposition to exception, (9) may seek 
and have notice of oral argument before the Board itself 
and (10) may seek reconsideration, rehearing or reargument 
of certain final Board orders (14 C.F.R. 302.6 - 302.37). 
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STATUTES AND RULES INVOLVED 


1. Federal Aviation Act of 1958, as amended. 


Section 102 (49 U.S.C. 1302) thereof provides as 
follows: 


“In the exercise and performance of its powers and 
duties under this chapter, the Board shall consider 
the following, among other things, as being in the 
public interest, and in accordance with the public 
convenience and necessity: 


“(a) The encouragement and development of an 
air-transportation system properly adapted to the 
present and future needs of the foreign and domes- 
tic commerce of the United States, of the Postal 
Service, and of the national defense; 


“(b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent 
advantages of, assure the highest degree of safety in, 
and foster sound economic conditions in, such trans- 
portation, and to improve the relations between, 
and coordinate transportation by, air carriers; 


“(c) The promotion of adequate, economical, and 
efficient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive prac- 
tices; 

““(d) Competition to the extent necessary to assure 
the sound development of an air-transportation sys- 
tem properly adapted to the needs of the foreign and 
domestic commerce of the United States, of the 
Postal Service, and of the national defense; 


“(e) The promotion of safety in air commerce; and 


“(f) The promotion, encouragement, and develop- 
ment of civil aeronautics.” 


Section 204(a) (49 U.S.C. 1324) thereof provides 
as follows: 


“(a) The Board is empowered to perform such acts, 
to conduct such investigations, to issue and amend 


~ ~~ 
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such orders, and to make and amend such general or 
special rules, regulations, and procedure, pursuant to 
and consistent with the provisions of this chapter, as 
it shall deem necessary to carry out the provisions 
of, and to exercise and perform its powers and du- 
ties under, this chapter.” 


Section 401 (c) (49 U.S.C. 1371) provides as follows: 


‘“(c) Upon the filing of any such application, the 
Board shall give due notice thereof to the public by 
posting a notice of such application in the office of 
the secretary of the Board and to such other persons 
as the Board may by regulation determine. Any in- 
terested person may file with the Board a protest or 
memorandum of opposition to or in support of the 
issuance of a certificate. Such application shall be 
set for public hearing, and the Board shall dispose 
of such application as speedily as possible.” 


Section 1006 (49 U.S.C. 1486) provides, in pertinent 
part, as follows: 


“(a) Any order, affirmative or negative, issued by 
the Board or Administrator under this chapter, ex- 
cept any order in respect of any foreign air carrier 
subject to the approval of the President as provided 
in section 1461 of this title, shall be subject to re- 
view by the Courts of appeals of the United States 
or the United States Court of Appeals for the Dis- 
trict of Columbia upon petition, filed within sixty 
days after the entry of such order, by any person 
disclosing a substantial interest in such order. After 
the expiration of said sixty days a petition may be 
filed only by leave of court upon a showing of rea- 
sonable grounds for failure to file the petition there- 
tofore. 


“(b) A petition under this section shall be filed in 
the court for the circuit wherein the petitioner resides 
or has his principal place of business or in the United 
States Court of Appeals for the District of Colum- 
bia.”” 
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2. Administrative Procedure Act. 
80 Stat. 392, 5 U.S.C. 702, provides as follows: 


“A person suffering legal wrong because of agency 
action, or adversely affected or aggrieved by agency 
action within the meaning of a relevant statute, is 
entitled to judicial review thereof.” 


3. Civil Aeronautics Board Regulations. 
Rule 14(b) (14 C.F.R. 302.14(b)) provides as follows: 


“Participation in hearings. Any person, including 
any state, subdivision thereof, state aviation commis- 
sion, or other public body, may appear at any hearing, 
other than in an enforcement proceeding, and pre- 
sent any evidence which is relevant to the issues. 
With the consent of the Examiner or the Board, if 
the hearing is held by the Board, such person may 
also cross-examine witnesses directly. Such persons 
may also present to the examiner a written state- 
ment on the issues involved in the proceeding. Such 
written statements, or protests or memoranda in op- 
position or support where permitted by statute, shall 
be filed and served on all parties prior to the close 
of the hearing.” 


Rule 15 (14 C.F.R. 302.15) thereof, provides as fol- 
lows: 


§ 302.15 Formal intervention in hearing cases. 


“(a) Who may intervene. Petitions for leave to 
intervene as a party will be entertained only in those 
cases that are to be decided upon an evidentiary rec- 
ord after notice and hearing. Any person who has a 
statutory right to be made a party to such proceed- 
ing shall be permitted to intervene. Any person 
whose intervention will be conducive to the ends of 
justice and will not unduly delay the conduct of such 
proceeding may be permitted to intervene. The 
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Board does not grant formal intervention, as such, 
in nonhearing matters, and any interested person 
may file documents authorized under this part with- 
out first obtaining leave. 


“(b) Considerations relevant to determination of 
petition to intervene. In passing upon a petition to 
intervene, the following factors, among other things, 
will be considered: (1) The nature of the petition- 
er’s right under the statute to be made a party to 
the proceeding; (2) the nature and extent of the 
property, financial or other interest of the petitioner; 
(3) the effect of the order which may be entered in 
the proceeding on petitioner’s interest; (4) the avail- 
ability of other means whereby the petitioner’s inter- 
est may be protected; (5) the extent to which peti- 
tioner’s interest will be represented by existing 
parties; (6) the extent to which petitioner’s partici- 
pation may reasonably be expected to assist in the 
development of a sound record; and (7) the extent 
to which participation of the petitioner will broaden 
the issue or delay the proceeding. 
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STATEMENT OF POINTS 


1. Petitioners are entitled to intervene as responsible repre- 
sentatives of the public interest (or “private attorneys gen- 
eral”) to urge the Board to carry out its duties to give full 
consideration in this new route certificate case to (a) the 
environmental impacts of the proposed services, and (b) all 
transportation alternatives. 


2. The Board has a statutory duty to consider the factors 
enumerated in No. | above. 


3. If Congress delegated to the Board the power to license 
aviation services and ignore the factors enumerated in No. 1 
above, the delegating statute would be unconstitutional, be- 
cause it would deprive Petitioners of their liberty and prop- 
erty without due process of law. 


4. Petitioners have a substantial interest in the subject pro- 
ceedings, entitling them, as a matter of right, to intervene 
and raise all relevant issues. 


5. The Board unfairly discriminated against Petitioners in 
construing the standards of its Rules ($ 15(b) ) to deny in- 
tervention to Petitioners and require them to rely upon 
Department of Transportation, to protect their interests. 
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SUMMARY OF ARGUMENT 


1. This Court has already established that a person having 
a “‘substantial interest” in a Board proceeding is entitled, as 
of right, to intervene. Petitioners were denied intervention 
by the Board on the ground that they did not have a sub- 
stantial interest in the subject matter of that proceeding. 
Petitioners submit that they are entitled to intervene on two 
grounds. 


A. Petitioners have a vital interest in the impact on their 
environment by the air transport industry. The Board can- 
not limit its public interest considerations to matters which 
simply further the private interests of the air transportation 
industry and the travelling public. Air transportation opera- 
tions and equipment have grown to the size where they 
adversely affect the environment of the ground public. 
Therefore, environmental impact issues are a distinct part of 
the public interest which must be considered by the Board 
and Petitioners’ intervention, as a full party, is essential to 
the development of a complete record and a proper consid- 
eration of such issues. 


B. Even if environmental impact is not a distinct issue, 
Petitioners have alleged sufficient injury to entitle them to 
intervene, as responsible representatives of the ground pub- 
lic, to vindicate the public interest. 


2. But even assuming Petitioners had no legal right to inter- 
vene, the Board abused its discretion in applying its criteria 
for permissive intervention. Full participation by Petitioners 
will not burden the proceeding, and the Department of 
Transportation cannot fairly and fully represent Petitioners’ 
interests. 
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ARGUMENT 
I. 


Petitioners Have a Substantial Interest in the Washing- 
ton/Baltimore Helicopter Service Investigation and a 
Legal Right To Intervene as Full Parties 


The Board’s opinion does not challenge the proposition 
established by this Court that one who has a substantial in- 
terest in a particular administrative proceeding is entitled as 
of right to intervene asa party. City of San Antonio, Texas 
vy. Civil Aeronautics Board, 374 F.2d 326 (1967); City of 
Houston, Texas v. Civil Aeronautics Board, 115 U.S. App. 
D.C. 94, 317 F.2d 158 (1963); Seaboard and Western Air- 
lines v. Civil Aeronautics Board, 86 U.S. App. D.C. 64, 181 
F.2d 515 (1949). Rather, the Board acted, over a strong 
dissent by two members (R. 625) to deny Petitioners’ inter- 
vention because the Board concluded the Petitioners’ inter- 
est in the Washington/Baltimore Helicopter Service Investi- 
gation was so insubstantial that severely limited participation 
was sufficient. 


In denying the petitions, the Board stopped short of 
holding that the environmental impact issues raised by Peti- 
tioners were either (a) not in issue in this proceeding, or (b) 
not in general within the compass of matters with which 
the Board, in new route proceedings, ought properly to be 
concerned (R. 623). Rather, the Board has adopted the 
ambiguous position that if the environmental impact issues 
are of substance then Petitioners’ interests are “remote and 
speculative” and Petitioners will not suffer any “unique in- 
jury which will not be shared equally by all similarly situated 
property owners,” (R. 623) whereas, whether or not the 
issues are of substance, recognition of Petitioners as full 
parties would lead “proceedings which are already burdened 
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by numerous parties [to] become nearly uncontrollable.” 
(R. 624) 


A. Environmental Impact Issues Are a Distinct Part of the 
Public Interest Which Must Be Considered by the Board 
and Intervention Is Essential To Compe! Consideration of 
Such Issues. 


The order under review represents yet another instance 
of a Federal regulatory agency disregarding the statutory and 
Constitutional requirements for a broadened view of its pub- 
lic interest responsibilities. Like the United Church of Christ 
case decided by this Court in 1966°%, this case represents a 
now-classic situation in which judicial supervision is essential 
to force the expert agency to broaden its policy horizons in 
favor of a more expansive view of its function. 


Mr. Justice Brennan has called attention to the “enlarging 
of the factors or values which an agency must take into 
consideration” under the developing case law. Baltimore & 
Ohio R. Co. v. United States, 386 U.S. 372, 426 (Concurring 
Opinion), quoting Reich, The Law of the Planned Society, 
75 Yale Law Journal 1227, 1248 (1966). Here the Board, 
urged to accept responsibility for the environmental impacts 
which follow upon its licensing actions, minimizes its respon- 
sibility, asserts that it need not decide whether it has any 
responsibility, and finally assures itself that if it does happen 
to have any responsibility the Department of Transportation 
will act as champion of the environment against intrusions 
by the aviation industry while the Board sits back to strike 
a balance between the regulated transportation industry and 
the contentions of the Department of Transportation. In 
the process, the Board manages to freeze out the sole ad- 
vocates for the environment who seek to litigate before it. 


5 Office of Communication of United Church of Christ v. Federal 
Communications Commission, 123 U.S. App. D.C. 328, 359 F.2d 994 
(1966). 
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At stake are fundamental democratic rights of the citizenry, 
which we submit are constitutionally protected. Professor 
Reich points out (id. 1259, 1260) that 


““.. . over the years most of the planning and allocat- 
ing agencies have tended to develop their own constit- 
uencies. Some of the constituents have been in effect 
customers or partners, as the airline industry is to the 
CAB. . . . Such constituents already take a day-to- 
day interest in the activities of ‘their’ agencies. They 
have the resources of specialized help to obtain 
sufficient information fully to understand and eval- 
uate the agency decision, and they have an easier 
time getting heard because they know who is in 
charge and they are big enough to force him to pay 
attention. They invite a concept of democracy based 
not on locality or geography but rather a democracy 
of mutual interests. But they raise many ques- 
tions... 


*x* * * 


“What are the means for reaching government from 
the outside? Perhaps the most obvious is through 
‘political influence’— . . . A second route is through 
the use of television, radio, the newspapers or maga- 
zines— . . . A third route is by legal proceedings 
before the agencies and the courts. In criticizing 
administrative law, we should not overlook the fact 
that one of the underlying functions of legal pro- 
ceedings against the government is not to ‘win’ in 
the old-fashioned sense of winning a lawsuit, but to 
force the government to pay attention to a particu- 
lar point of view. This is perhaps the primary value 
of litigation challenging the licensing of atomic waste 
disposal . . . or the building of a dam . . . The prob- 
lem, then, is to create a channel of communication 
by which the ordinary citizen can reach his govern- 
ment.” 


This reveals the fundamental issue which the Board’s order 


would cloud: Must the Board pay attention to citizens who 
vitally care about the environmental issues and will promote 
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transportation alternatives to aviation if they can thereby 
protect the environment? Must the Board afford them the 
same party status as it does the airlines, with full access to 
the Board’s procedures and to judicial review if they prove 
inadequate? Or may the Board continue in its refusal to 
pay attention to the citizen point of view, conserving its 
dialogue for known constituencies, expanded, perhaps, to 
include the Department of Transportation? 


We argue elsewhere that the Federal Aviation Act, the 
Administrative Procedure Act, and the Board’s own regula- 
tions compel it to pay attention, to afford full party status 
to the citizens. If they did not, however, these laws would 
deprive Petitioners of liberty and property without due 
process of law. For a law that conferred initial license priv- 
ileges but closed the door to full citizen investigation of the 
true public convenience and necessity in the issuance of a 
license would be obnoxious to the Constitution. 


But the regulatory statutes themselves demand reversal of 
the exclusionary ruling because the agencies are not expert 
enough to cope single-handedly with the expanding spectrum 
of material issues. Thus it is no coincidence that the trend 
of the court decisions compelling more frequent interven- 
tions in agency hearings, a trend which this Court analyzed 
in United Church of Christ, supra, parallels the growing 
body of law expanding the scope of agency responsibility 
under “public interest” or “public convenience and necessity” 
standards. In these circumstances, the agency needs the help 
of outside parties to force issues as well as to present evi- 
dence. The need may not be acknowledged. Professor Reich 
notes: 


““As a substitute for ability to reflect all the interests 
in the community, the agency cultivates a form of 
professionalism in which it attempts to ‘know what 
is best’ for the community. The trouble is that pro- 
fessionals have their own peculiar narrowness of out- 
look. Like all experts they are likely to adopt a 
particular point of view and then to pursue it with- 
out rethinking the problem from time to time.” (75 
Yale Law Journal 1247) 
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This case presents an extreme example in the Examiner’s 
formal finding that new helicopter services would have only 
a “negligible” impact to aggravate existing noise conditions. 
The record discloses no basis whatever for such a finding, 
yet the Board did not act on Petitioners’ requests that the 
finding be set aside. 


Professor Reich demonstrates (id. 1253-4) that the Scenic 
Hudson? and United Church of Christ cases stand for the 
principle that outside parties must be afforded standing in 
order that certain points of view be represented, where it 
becomes clear to the reviewing court that the agency and 
its staff cannot, by themselves, adequately represent such 
points of view./? 


In this case, the Board makes no pretense of interest or 
expertise in environmental matters for itself or its staff. 
The Board would rest its faith in the Department of Trans- 
portation alone, relying on the parent of the Federal Aviation 
Administration, whose operation of the Washington National 
Airport the Examiner had identified as a major source of 
environmental pollution (R. 561). 


This is clearly a case in which this Court should remind 
the Board that it has not only the power but the affirmative 
duty to inquire into matters of environmental impact such 
as those raised by Petitioners. 


Section 102 of the Federal Aviation Act (72 Stat. 740, 
49 U.S.C. § 1302) sets forth certain factors which the Board 
is required to consider in exercising its regulatory functions, 
but this enumeration does not exhaust the Board’s public 
interest considerations. As stated in Section 102, these 
specific matters are to be considered, “among other things, 
as being in the public interest. These “other’’ public inter- 
est considerations, we submit, include the manner and extent 


” 


9Scenic Hudson Preservation Conf. v. Federal Power Commission, 
354 F.2d 608 (2d Cir. 1965), cert. den. 384 U.S. 941. 


10See Cascade Natural Gas Corp. v. El Paso Natural Gas Co., 386 
U.S. 129, 17 L. Ed. 2d 814, 87 S. Ct. 932 (1967). 
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to which the conditions under which the area’s ground pub- 
lic live may be adversely affected by present and proposed 
operations of certified carriers’/. If, as a part of its public 
interest considerations, the Federal Power Commission con- 
siders the effect of its licensees’ operations on fish, State of 
Washington Department of Game v. Federal Power Commis- 
sion, 207 F.2d 391 (9th Cir. 1953), cert. den. 347 U.S. 936, 
74 S. Ct. 626 (1954), surely the Board, operating under a 
similar public convenience and necessity statute, has the 
duty, in furthering the public interest, to determine on the 
basis of an appropriate record, whether the public incon- 
venience inflicted by its air carriers outweighs the public 


benefits from their service. 


The Board’s hesitancy to declare confidently that environ- 
mental impact issues are substantial in determining the public 
interest is easier understood than justified. Historically, new 
route proceedings involve air carriers seeking to further the 
public interest in air transportation by enhancing or preserv- 
ing their private financial interest at the same time. Over 
the years the Board has become comfortable in handling 
such industry-oriented proceedings and in framing its stand- 
ard economic issues. And when aviation was young such 
limited consideration may well have been sufficient to dis- 
charge their statutory duty. 


Nevertheless, Board regulation is not primarily to advance 
the private interests of air carriers, but rather to further the 
development of an air transport system which is fit, sufficient 
and suitable to meet the needs of the total public interest. 
When conflicts between private and public interests occur, 
the private interests of certificate holders and applicants 


i See, e.g., Scenic Hudson Preservation Conf. v. Federal Power 
Commission, 354 F.2d 608, 616 (2d Cir. 1965), requiring the FPC to 
protect the public interest in the aesthetic, conservational and recrea- 
tional aspects of power development. 

12See, e.g., “The Jet Noise Is Getting Awful,” The New York Times 
Magazine, January 14, 1968. 


24 


must yield to the broader interests of the public embodied 
in the concept of public convenience and necessity. United 
Air Lines v. Civil Aeronautics Board, 198 F.2d 100, 107 
(7th Cir. 1952). 


Now that the operations of air carriers and their equip- 
ment have grown to a size where they can adversely affect 
the environment of the ground public, the Board may not 
escape, as it would do by excluding Petitioners, from con- 
sidering the circumstances and extent to which environmental 
impact issues constitute appropriate or required factors in 
new route proceedings (R. 623). In determining the public 
convenience and necessity, the Board should weigh and bal- 
ance the various relevant factors including the competing 
interests of the injured ground public and the expanding air 
carriers. “The public convenience and necessity for which 
regulatory agencies issue certificates are the convenience 
and necessity of the future.” American Airlines v. Civil 
Aeronautics Board, 89 U.S. App. D.C. 365, 368, 192 F.2d 
417, 420 (1951). 


In this new route proceeding, the present and potential 
environmental impact from air carrier operations is so obvi- 
ously significant as to require development of an extensive 
record on the issue. The detail in which Petitioners (partic- 
ularly the Concerned Citizens) alleged the substantial effect 
of the environmental impact upon them, and all other simi- 
larly situated, of air traffic was so pointed and precise as to 
leave no room for doubt that this issue was a material one 
in this proceeding. The Board therefor has the plainest af- 
firmative duty to create a proper record on this issue so that 
it might properly discharge its duty under the statute/?. The 
intervention of the Petitioners as full parties is essential to 
the development of such a record. Denial of intervention is 
an impermissible administrative device for evading a clear 
statutory duty. 


13 Scenic Hudson Preservation Conf. v. Federal Power Commission, 
354 F.2d 608, 620, 621 (2d Cir. 1965), and cases cited therein. 
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B. Petitioners’ Injuries, Both Present and Potential, Are Real 
and Imminent. 


The importance of this proceeding and the potential injury 
to Petitioners from unconditional certification of scheduled 
helicopter service can be grasped by examining the nature 
of the Petitioners and their expressed reasons for seeking to 
intervene. 


Petitioners are organizations and individuals representing 
residents in areas of the District of Columbia, nearby Mary- 
land and Virginia who are subjected at present to the noise, 
fumes and particulate emissions, safety hazards, visual intru- 
sions, educational, social and cultural interference, and other 
undesirable environmental impacts which flow from the op- 
eration of several hundred low-flying aircraft arriving at or 
departing from Washington National Airport each day that 
airport operates. This environmental impact results in the 
repeated disruption of their day-to-day lives and diminution 
in the economic value of their property. 


Petitioners sought to intervene in this particular proceed- 
ing in order to protect their person and property from fur- 
ther such unwarranted invasion. They desired to participate 
fully in all stages of the proceedings so as to aid in develop- 
ing a complete record upon which the Board could determine 
whether the public convenience and necessity would be 
served by establishing any new helicopter service and if so, 
what conditions should be placed upon certificates so as to 
eliminate or reduce the adverse environmental impact of 
such service. 


Petitioners demanded consideration of all transportation 
alternatives to helicopter service, pursuant to this Court’s 
interpretation of the “public convenience and necessity” 
standard/4, and sought, through the Board’s evidence request 


14 City of Pittsburgh v. Federal Power Commission, 99 U.S. App. 
D.C. 113, 237 F.2d 741, 751 note 28 (1956). The Second Circuit 
has articulated the rule: “A party acting as a ‘private attorney gen- 
eral” can raise issues that are not personal to it.” Scenic Hudson 
Preservation Conf. v. Federal Power Commission, 354 F.2d 608, 619 
(1965), cert. den. 384 U.S. 941. 
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procedure, to secure evidence as to both transportation al- 
ternatives and environmental impacts. 


The Board’s reasons for denying intervention are analogous 
to those which the Federal Communications Commission as- 
serted in Office of Communication of United Church of 
Christ v. Federal Communications Commission, 123 US. 
App. D.C. 328, 359 F.2d 994 (1966). 


In United Church of Christ, as here, an administrative 
agency sought to exclude from meaningful party status all 
representatives of a widespread public affected by the activ- 
ities of a regulated industry. There, as here, the agency 
offered a discriminatory, lesser status for the public repre- 
sentatives in contrast to the full party status for interested 
members of the regulated industry. There, as here, the 
agency claimed that the interests of the many must be rep- 

resented by Government parties or the agencies’ own staffs, 
in contrast to the interests of a single corporation which 
enjoy full party representation/> . 


In the United Church of Christ case establishing the stand- 
ing of the listening public of broadcasting stations, this 
Court held that the listeners are most directly concerned 
with and intimately affected by the perforrnance of a broad- 
cast licensee/®. Just as spokesmen for listeners to radio and 
TV stations, who can exclude any or all broadcasts from 
their homes by the turn of a switch, have such an obvious 
and acute concern so as to entitle them to intervene in 
F.C.C. licensing proceedings, so too the spokesmen for the 
involuntary listeners to the aircraft utilized by certified air 
carriers have a right to intervene as full parties in interest in 
Board certification and new route proceedings. 


151t is instructive to note the numerous Government agencies in 
this case, assigned to represent all manners of special interests ranging 
from promotion of aviation to promotion of small business to promo- 
tion of competition. No agency, however, seems entrusted to intervene 
on behalf of the ground public, the interest asserted by Petitioners. 


16123 U.S. App. D.C. 328, 359 F.2d 994, 1002 (1966). 
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By broadening the basis for standing in United Church of 
Christ, this Court followed the well-established trend toward 
allowing responsible representatives of the public, however 
injured, the right to intervene as full parties in and to appeal 
from administrative actions. This growing body of case law 
has been synthesized by Professor Reich, Law and the 
Planned Society, 75 Yale Law Journal 1227 (1965-6)/7, 


This trend had its beginning in Federal Communications 
Commission v. Sanders Bros. Radio Station, 309 U.S. 470, 
60 S. Ct. 693, 84 L. Ed. 869 (1940), wherein the Supreme 
Court held that persons, such as those claiming a potential 
economic injury rather than a legally protected right, should 
be allowed to intervene in agency proceedings, not to pro- 
tect their private interest but to vindicate the public inter- 
est. This reasoning has long been applied in granting persons 
intervention in and appeal from Board proceedings. United 
Air Lines v. Civil Aeronautics Board, 198 F.2d 100, 106, 
107 (7th Cir. 1952). 


While several of the cases granting standing/® involve com- 
petitors of applicants and customers of regulated businesses, 
the courts have not required that an intervening party have 
a personal economic interest in the subject matter in the 
proceeding, Scenic Hudson Preservation Conf. v. Federal 
Power Commission, supra at p.615. There the Court rejected 
the agency argument that mere people, concerned with the 
environmental impacts of a hydro-electric project lacked the 


17See Recent Decisions 35 George Washington Law Review 393 
(1966-7); and Juarez Gas Co. v. Federal Power Commission, 375 F.2d 
595 (C.A. D.C. 1967). 


i S although statutes authorizing intervention and appeal use phrases 
such as “party in interest,” “aggrieved party,” “persons whose interests 
may be adversely affected,” or “any person disclosing a substantial in- 
terest,” the Courts have used the phrases interchangeably. Seaboard 
& Western Airlines v. Civil Aeronautics Board, 86 U.S. App. D.C. 64, 
181 F.2d 515, 518 (1949); National Broadcasting Co. v. Federal Com- 
munications Commission, 76 U.S. App. D.C. 238, 132 F.2d 545 
(1943), aff'd 319 U.S. 239, 63 S. Ct. 1035, 87 L. Ed. 1374. 
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status of a “party aggrieved” for purposes of seeking judicial 
review and granted standing to persons who by their activi- 
ties and conduct had exhibited special interest in the aes- 
thetic, conservational and recreational aspects of power 
development to insure that the Federal Power Commission 
adequately protected the public interest. 


This Court has granted standing to “international” and 
“national unions’ to represent their members living and 
working near the proposed site of an atomic reactor, and 
permitted them to argue that the reactor would endanger 
the health of their members and the value of their homes. 
International Union of Electrical Workers v. United States, 
108 App. D.C. 97, 280 F.2d 645 (1960), reversed on other 
grounds 367 U.S. 396 (1961), the grant of certiorari having 
excluded the issue of standing from review, 364 U.S. 889 
(1960). 


In keeping with this body of case law, and especially in 
view of the recent full discussions of the subject contained 
in Office of Communications of United Church of Christ v. 
Federal Communications Commission, supra (1966), and 
Scenic Hudson Preservation Conf. v. Federal Power Com- 
mission, supra (1965), the Board should have recognized as 
did its two dissenting members, the legal right of Petitioners 
to intervene as a party in interest and to participate fully at 
all levels of the proceeding. 


This right of intervention would exist even if we were to 
assume that environmental impact issues were not a distinct 
part of the public interest considerations in this case. The 
Supreme Court’s decisions in Federal Communications Com- 
mission v. Sanders Bros. Radio Station, 309 U.S. 470, 642, 
60 S. Ct. 693, 84 L. Ed. 869 (1940), and Federal Commu- 
nications Commission v. National Broadcasting Co. (KOA), 
319 U.S. 239, 63 S. Ct. 1035, 87 L. Ed. 1374 (1943), indi- 
cate that, although it is private interest which confers standing 
to appeal or the right to intervene, the function of the in- 
tervenor is to urge the public interest. Interstate Broadcasting 
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Company v. United States, 109 U.S. App. D.C. 255, 286 
F.2d 539, 542 (1960), and cases cited in note 11 therein. 


The injury which the Petitioners have alleged is sufficient 
grounds for them to intervene in this proceeding as respon- 
sible representatives. In Sanders Bros. the Supreme Court 
concluded that the alleged economic injury was not in and 
of itself an element which the agency must weigh in passing 
upon an application. Nevertheless, the Court conferred 
standing because such an injured person would be sufficiently 
interested to help the agency vindicate the public interest. 
In the present proceeding, Petitioners are especially qualified 
to assist the Board in developing a full record regarding all 
transportation alternatives, including helicopter service in 
the Washington area. 


As shown above, Petitioners have a right to intervene. 
The Board cannot limit their participation to that authorized 
under 14(b). 


“Its right to participate is to do so as a matter of 
right, not of grace, and as a party. That is true, not- 
withstanding the extent of participation allowed asa 
matter of grace or discretion may be substantially or 
nearly identical with what the party is entitled to 
have as a matter of right.”” National Broadcasting Co. 
v. Federal Communications Commission, 132 F.2d 
545, 559, 560 (1942). 


Il. 


The Board Abused Its Discretion in Refusing 
To Allow Petitioners To Intervene 


Assuming, arguendo, that Petitioners have no legal right 
to intervene, the Board abused its discretion in applying the 
criteria contained in Rule 15(b) of its Rules of Practice and 
Procedure, 14 C.F.R. 302.15, and at the very least the case 
must be remanded to the Board with instructions to purge 


30 


its application of Rule 15 of the arbitrary findings and con- 
clusions spelled out below??. 


Under Rule 15, any person whose intervention will be 
conducive to the ends of justice and will not unduly delay 
the conduct of a proceeding may be permitted to intervene. 
Rule 15(b) provides that in determining whether to allow 
intervention as a matter of discretion, the Board will con- 
sider such things as the nature and extent of the interest of 
the petitioner, the effect on that interest of any order which 
may be entered in the proceeding, the availability of other 
means whereby the petitioner’s interest may be protected 
including representation by other parties and the extent to 
which participation of the petitioner will broaden the issue 
or delay the proceeding. 


The Board’s order failed to recognize that the Petitioners 
are acting in a representative capacity in keeping with the 
long-standing trend discussed above. Instead it concluded 
that (a) full participation could open the doors to thousands 
of additional parties so as to make Board proceedings nearly 
uncontrollable (R. 624), and (b) the Department of Trans- 
portation “may be expected to amply articulate the broad 
public interests in environmental impact from which the ap- 
plicants special interests are derived.”” (R. 624) 


A. Full Participation Will Not Burden the Proceeding. 


In applying 14 C.F.R. 302.15 (b)(7) and denying the peti- 
tions on this ground, the Board joined other regulatory 
agencies by incanting the oft-expressed fear that a grant of 
intervention to the Petitioners will open the door so that 
thousands of residents or property owners will intervene 
and Board proceedings will become entirely uncontrollable. 


19The Board may not, of course, disregard its own intervention 
regulations in excluding parties. P.S.C. of New York v. Federal Power 
Commission, 111 U.S. App. D.C. 153, 295 F.2d 140 (1961). 
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We thought that this Court had laid that fear to rest in 
Office of Communications of United Church of Christ v. 
F.C.C., supra 1006, where it explained that it was not hold- 
ing that all of those seeking intervention were entitled to 
standing. Rather, it limited its holding to the requirement 
that the Commission allow intervention by one or more of 
them as responsible representatives of the listening public”?, 
In keeping with that holding this Court held in City of San 
Antonio v. C.A.B., supra, that 


“Consequently, when the number of parties petition- 
ing to intervene in a proceeding is such that allow- 
ance of intervention of all may unduly burden the 
proceeding, more may be required to demonstrate a 
substantial interest warranting intervention than 
where no problem of multiplicity of parties is pre- 
sented.” 374 F.2d 326, 332 (1967). 


In the Helicopter Investigation the number of parties is 
relatively small. All other petitions to intervene have been 
granted. Among the existing parties, only the Department 
of Transportation asserted any interest in the environmental 
impact of air carrier operations as a relevant and important 
factor to be considered by the Board. The Board’s own bu- 
reau counsel simply ignored the issue. 


The above cited cases assured the Board that the right of 
intervention can be limited to a few public participants so 
that intervention by the Petitioners would not require the 
Board to allow intervention by a multitude of parties. By 
failing to proceed in accordance with that assurance, the 
Board abused its discretion when it denied intervention to 
all or any of the Petitioners. 


20 Representation of common interests by a responsible organization 
serves to limit the number of those who might otherwise apply for 
intervention and serves to expedite the administrative process. Scenic 
Hudson Preservation Conf. v. Federal Power Commission, supra. See 
also Virginia Petroleum Jobbers v. Federal Power Commission, 105 
U.S. App. D.C. 172, 265 F.2d 364 (1959). 
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Moreover, granting formal intervention does not unduly 
delay Board proceedings. Under Rule 14(b), any person may 
appear at any hearing, present relevant evidence, cross-ex- 
amine witnesses with the Examiner’s consent, and submit 
written statements on the issues. Under this procedure, 
delays in Board hearings are not avoided, and it is difficult 
to see how a grant of formal standing to responsible repre- 
sentatives of the ground public would cause additional un- 
necessary delays’. Denial of intervention could expedite a 
proceeding only if the Board thereupon short-cutted con- 
sideration of the relevant issues that the would-be intervenor 
alone would press. 


B. The Department of Transportation Cannot Fairly and Fully 
Represent Petitioners’ Interests. 


It was a clear abuse of discretion in applying its own regu- 
lations (14 C.F.R. 302.15 (b)(5)(6) ) for the Board to con- 
clude that the Department of Transportation could represent 
Petitioners’ interests. The Department of Transportation is 
the parent of the Federal Aviation Agency which has as one 
of its units, the Bureau of National Capital Airports. This 
Bureau operates Washington National Airport. The activities 
of air carriers certified by the Board in landing and taking 
off from that Airport are responsible for a substantial por- 
tion of the existing environmental pollution. It was because 
of this pollution that Petitioners were alerted to seek partic- 
ipation in this proceeding so that the environmental factors 
could be considered prior to the institution of any helicop- 
ter service in the area. The Board knew of this existing 
pollution and the relationship of the Department of Trans- 
portation to the Operator of Washington National Airport 
(R. 624). The obvious mixed loyalties within the Depart- 
ment of Transportation preclude that party from fairly and 


al Office of Communications of United Church of Christ v. Federal 
Communications Commission, 123 U.S. App. D.C. 328, 359 F.2d 994, 
1004 (1966). 
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fully representing Petitioners’ interests. Thus, the Board’s 
finding is contrary to the facts and an abuse of its discre- 


tion. 


CONCLUSION 


For the foregoing reasons it is respectfully submitted that 
the order of the Board, insofar as it denies Petitioners inter- 
vention, be reversed and that the Board be instructed that 
environmental impact issues which Petitioners seek to raise 
are required considerations for the Board in its licensing 
procedures. 
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i 
COUNTERSTATEMENT OF QUESTIONS PRESENTED 


The issues stipulated by the parties in the Prehearing Conference 
Stipulation are as follows: 
1. Whether, as a matter of law, petitioners had a right to inter- 


vene in the Board's proceeding under Rule 15 of its Rules of Practice. 


2. Whether the Board abused its discretion in denying petitioners 
the right to: intervene under Rule 15 of its Rules of Practice and 


instead limiting them to participation under Rule 14(b). 


Notwithstanding the Stipulation of issues, Petitioners' brief 
seems more concerned with obtaining a judicial declaration con- 
cerning the role of environmental impact factors in Board route 
proceedings,ia role which should not now be considered by the Court. 
In these circumstances, the Civil Aeronautics Board tenders the 


further issue: 


3. Whether judicial review should be deferred until the Board 
has issued its ultimate decision in the case, when petitioners will 
be in a position to seek in a single review proceeding all of the 


relief which they desire. 


(i448) 


INDEX Page 
Counterstatement of the Questions Presented ...... i i 
Counterstatementr of thes Case me ssMieili/oiiia toil mine liellisaneiice | 1 
Statutes and Regulations Involved ......+.-.... | 1 
Summary: OL sArgumenti (7) leirelohi leat olbelielliei ell jell ke! ie}iiie | 13 
AL TUMENG')'0:) 0: (se); ie levine ede hie tet elite tite! ore tel retin laililiel tel re : 15 
Introduction’. ./. shee enema en near ne On ite 
I. Judicial consideration of the substantive 
issues tendered by the petitioners concerning 
environmental impact is premature and inap- 
propriate, and the court should postpone con- | 
sideration of this case until final decision 
in the Board's proceeding. .........-| 16 
II. The Board properly restricted petitioners’ 
participation to that provided by Rule 14... 21 
A. The petitioners were not entitled as a : 
matter of law to full party status in 
the Board's proceeding . - . 21 
B. The Board's action in denying petitioners 
intervention as formal parties was a 
proper exercise of its discretion, amply | 
supported by a rational explanation . eco 


1. "The nature of the petitioners’ right | 
under the statute to be made a party | 
to the proceedings." (14 C.F.R. 
S021 5K) (A) ) enema etme tee 26 


2. "The nature and extent of the property, | 
financial, or other interest of the | 
petitioner;” and the "effect of the 
order which may be entered in the pro-: 
ceeding on ea are interest." Qu C.F.R. 


302.15(b)(2), (3)) . Bee a ie rea kl Nea f 


3. "The availability of other means whereby 
the petitioner's interest may be pro- | 
tected." (14 C.F.R. 302. is(D)(4)) pate 


(iv) 
Index Continued Page 
4k. "The extent to which petitioners' in- 


terest will be protected by other 
parties” (14 C.F.R. 302-15(b)(5) - --- 30 


5. “The extent to which petitioners’ 
participation may reasonably be ex- 
pected to assist in the development 
of a sound record." or C.F.R. BS 
TSG) CO eeobt wives eo nee reliire ae ~ 


6. "The extent to which participation of 
the petitioner will broaden the issue 
or delay the proceeding." ox C.F.R. 
BOLLS Obi) tate nol sor iotenie phy WARS RN EE 


Conc lus tons acdi-titcidi oat tal dita ite MtelicMLelicih iol tciNelaetlole ono oe 


Statement of the Department of Justice .....-+-+e¢- - 35 

ADDON EG cfitienti vs biel) Notiiedlteiiikelliehien ie peliiediverized penme} velop) leyitel.. rabirethlon babel S > 
CITATIONS 

Cases: 


American Communications Assoc. v. United States, 298 F.2d 
648 (24 Cir. 1962 ° . e e e . o . e . oe ° e . e e e e e e 19 


Associated Industries of New York State v. Ickes, 134 F.2d 


694 (24 Cir. 1943), vacated as moot, 320 U.S. 707... . 37 


*Brotherhood of Railroad Trainmen v. Balt. & 0.R. Co., 
331 Uke S- 51 19 7 e e e ° e . e ° ° . e . °« ° el 


Burlington Truck Lines, Inc. v. United States, 371 U.S. 
1 50 19: 2 o ° . e e * e e e e . e e e e e e e e e e ° e 18 “ 


*Chicago & Southern Airlines, Inc. v. Waterman Steam- 
shi Co °9 333 ase 103 19 od eo . ° e e e e e ° e e 18 
Chicago Helicopter Service Case, 9 C-A.B. 687 (1948)... 3 


City of Houston v. C.A.B., 115 U.S. App. D.C. 94, 317 F.2a 
OF een et) eer es ex ber es) ee ey en) Sa eet: sen “ey Mel (lecises ke 255 35 


* Cases chiefly relied upon are marked by asterisks. : 


: (v) | 


Index Continued | Page 
| ! 
Cases: | 
° *City of San Antonio v. C.A.B., 374 F.2d 326 (D.C. : 
® Cine 19 T e e e e J . ee a ° e . ° e . ° ° ° . J J e b e 14, 18, 22, 
eS Sa at 
\ 34, if 


1 
1 
1 
| 
! 


*Continental Bank and Trust Co. v. Martin, 112 U.S. App. 
‘ DECREE G Gases Leh) 5 ae RB ay OA me AO) 


Federal Communications Comm. v. Pottsville Broadcasting Co., 


ZOQNUIS oS LOUO))mecme ey oe mca ce ee ee ew oe 25 


Federal Communications Comm. v. Sanders Bros. Radio Station, 
@ 309 U.S. 470 (1939) ~ e os ef e e# # @ ° ° ° oe @ * e ¢ ° | e ok 


i | 
*Interstate Broadcasting Co. v. United States, 109 U.S. 
} App. D.C. 2555 2 F.2d 539 (1960 } oo @ @ * © @© @ @# # @ ie 19 


Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. ! 
. 123 (LOS) aac Come eee meena eae sa et a ae ASO 


Lee, Administrator v. C.A.B., 96 U.S. App. D.C. 299, 


SLC EOM ek es)) Se oo ee ee ee ee me e5 
Los Angeles Helicopter Case, 8 C-A-B. 92 (1947) -....- i 3 
Be Lynchburg Gas Co. v- Federal Power Comm., 284 F.2d 756 
(BaNCIx sn 96O) heim ao ars PITTING oat Psion eens ota be) 


National Airlines v. C-A.B. F.2d (D.C. Cir. 1968) .). 18 


New York Airways v. United States, 369 F.2d 743 (Ct. Cl. | 


e 19 . e e es e e e e e e e o e e OVO OKO) AO" LO ° e ° e “i ° 3) 


3 New York City Area Helicopter Service Case, 15 C.A.B., 
259 (1951 


*0ffice of Communication of the United Church of Christ v. 
Federal Communications Comm., 123 U.S. App. D.C., 328, | 
See TEM ee A ne OR Re a 26,5 Vous cO> 


i 
. GEO IOAN Oe On @ ° e ° ° ° e dl e . e ° ° ° e ° | ° 3 


(vi) 


Index Continued Page 
Cases 
REGTalVisii Cee Bey ASK Red LOCO e (De Co Clr an Og) oie ieileniente Ailes: A 
San Francisco & Oakland Helicopter Certificate, 39 C-A.B. 
STT(OGS roto totedeetke AAR RR MSR i ool helio sitet > 
*Scenic Hudson Preservation Conf. v. Federal Power 
Comma ESS ae CaNOOUM (CAM CET LOGS), CIMINO sei ie ieie. 1 Oy IO Sqese 
*Seaboard & Western Airlines v. C.A.B., 86 U.S. App. D.C. y 
64, 181 F.2a 515 (19h9), cert. denied, 339 U.S. 963 
(1 950) OI OL OR OL 6S) Mey We . . . e e e e oo . e e e e e ° . Ad ek, 31 
a 
228 A 
Securities and Exchange Comm., v. Chenery Corp., 332 U.S. 
19 : 19 7 Pe Or NOY OR, NORA, Olt ice . . ° e . e . . ° ° e e = e . 18 
Toilet Goods Ass'n v. Gardner, 387 U.S. 158 (1967) .... 20 « 
¢ 
Washington-Baltimore Airways, Inc., v- C.A.B., D.C. Cir. 
No. 21,052, July 10, ioGr NR ron ipa Te i Ah a ee pa eth 
Washington, D.C., Helicopter Service Case, 38 C.A-B., 823 
e e e e e . e e oe e e 4 OO A SO SO OTOL e e. . e e 3 
Statutes: 
Federal Aviation Act of 1958, 72 Stat. 731, 49 U. S.C. 
1301 et seq., as amended: | 
OS iT Ce ee) 208, OF OR OH gO SOL sO LM o e . e . e e e . 35 
Bec: 406 : PR OCP TOT (Oa e . . e e e ° . e e . e . e e 9, 29 « 
Sec. io1(e) OO Oh eer ae Nee en ee ee ca ° e ee 2; 26, 27 
Sec. 405 . o ° . Pe OE NOE OE iO e oO o . e e e e e * 26 : 
SOC IHOO Mtn cMnel cei toiiod neil Uber touittca Molinos hotieiniieeO 
Sec. 1002 . e oe e e e e e e . e e e e e e e e 9; 26 
Sec. 1003 . e e . e e * oe e e . e 2 . e o — e e 26 
Sec. 1006 e e . . . e 3 — ° = e e e e 7 . e . e 19 r 


(vii) 
Index Continued 
Statutes: 


Administrative Procedure Act, 80 Stat. 378, 5 U.S.C. 


555 (Oe. 966) ie nemo mee eet onl as AT mam 


eee of Transportation Act, 80 Stat. 931, 5 2, 4, 
1966 . @ -0@) 0) Cer eh) (O25 Se:) 2S 1,01 oe °° . s e . . 2 e e e e e ° 


District of Columbia Code, Ann., Title 5, Chapter 4 


(GUS) SS Bee SAS SoS 5 oh 3 Ee a me in 


Federal Communications Act of 1934, 48 Stat.1085, 
L7 Usise Ce 309(e) as amended ° ° e OO OO eT es Oe) rey es e 2 


Federal Power Act as amended, 49 Stat. 860, 16 U.S.C. 
8252(a), 8252(b ) Ad DO POISE) Oh EO® 7 e e e ° e e * e e ° ° ° 


Interstate Commerce Act, 54 Stat. 916, 49 U.S.C. 17(11) . 


Public Law 89-665, Preservation of Historic Properties, 


Oren sii (Ak) A AS SS AS SS A eek 


Regulations: 


Lu C.F.R. 1161-11-75 ----+---+-----+--l- 


os 
- 23 


93° 29 


VUE Cereal enicth— 51 Moteoliboie Ne noMa tee Malliel Nolte hel tone rol ola 


Aeris SOME) a A an mR aR A RA Re A AA 


2, 5, 6 9 


TOS sticl Salted to tel Oy tittle O 22, 23 25; 


27, 33, 36, 38 


IN Teme hk SOA (a AOA TAA A Mote Tretia! ol teitee tie ae 


38, 13, 14, 16, 20, 23, 25, 
Zoning Regulations of the District of Columbia 


gi 6102 sstiGosc)e aon SS ee fs 


2, 5, 9» 9 
26, 27, 29, 31, 8 


Se) 


(viii) 
Index Continued Page 
Congressional Materials: 


H.R. Doc. No. 399, 89th Cong., 2d Sess. 

CLIGG) io ethionetoitcdttch lhemtenicutien icltctiteh ctioli Mi cbiciloticltmias0 
H.R. Rep. No. 2236, 89th Cong., 2d Sess. 

OOO) nrclircdtetrcdclicl i etietioitedtciheticatedi ot ctheltelisiieiietiel= eso 
S. Rep. No. 1659, 89th Cong., 2d Sess. 

CEOGO i oullet oth olited loll elite tet edict eiiclicnickicttel teilel tonic este 50 


Miscellaneous: 
Boyd, The Department of Transportation, 33 J. Air L. 
Comm. 22 = 19 ve e e ° e e ° e e e e e . e e * ° ° es 30 
Federal Rules of Civil Procedure, Rules 24(a)(b) ... 21 


L. Jaffe, Judicial Control of Administrative 
ELON OOS el kod iedh oiliciedlodselionobicitettediell ilewientelte ttt > teu 


Shapiro, Some Thoughts on Intervention Before Courts, 
encies, and Arbritrators, 01 Harv. L. Rev. 72l 
2) 


SMcihehicteMelietomciiciia et leiletichielticicleitelieieetheOgloo aie tots 


& 


. IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 
ye 
. No. 21,422 
. PALISADES CITIZENS ASSOCIATION, INC., ET AL., 
Petitioners, 
ry Ve : 
’ CIVIL AERONAUTICS BOARD, 
Respondent. 
o ON PETITION FOR REVIEW OF AN ORDER 
OF THE CIVIL AERONAUTICS BOARD 
‘ BRIEF FOR RESPONDENT | 
” ; 
COUNTERSTATEMENT OF THE CASE : 
- The petitioners are two associations of citizens of tthe Washington 


| 
area, and seven individuals residing in the District of Columbia. They 


| 
sought to intervene as parties in a proceeding before the Civil Aero- 


nautics Board known as the Washington/Baltimore Helicopter Service In- 
| 
vestigation Case, Docket 17665, (TR. 444-445, 455-456, 458-460). The 


proceeding was concerned with the need for and feasibility of scheduled 
helicopter service between Washington, Baltimore, and the airports 
serving these cities (TR. 1). After denial of their motion by the 
examiner (TR. 561-562), and appeal to the Board (TR. 576-595) , the 


Board entered the order, E-25704 (TR. 622) which is challenged by the 


1 
! 
1 
| 
| 


oe 
petition for review. In short, the Board's order denied the petitioners 
unlimited intervention as of right pursuant to Rule 15 of its Rules of 
Practice in Economic Proceedings (14 C.F.R. 302), and found that the 
limited intervention granted by the examiner under Rule 14 was appro- 
priate to the circumstances presented. (The provisions of Rule 14 and 


1/ 
15 are set forth in Appendix A, infra, pp. 4o to hh ). 


Antecedents of this case 


Helicopter operations historically have not been economically 
self-supporting. Nevertheless, because of the large demand and need 
for the convenience of rapid service from the areas surrounding large 
cities to their airports, as well as connections between airports at 
cities served by more than one airport, the Board some years ago certi- 


ficated, on a federally subsidized basis, helicopter operations at three 


1/ The Federal Aviation Act makes no provision for formal inter- 


vention in the Board's certification proceedings; it provides only that 
public notice be given and that "CaJny interested person may file with 
the Board a protest or memorandum of opposition to or in support of the 
issuance of a certificate." (Section 40l(c), 49 U.S.C. 1371(c), infra, 
p. ho ). However, the Board may permit intervention, and it has 
promulgated rules which set forth the pertinent criteria bearing on the 
exercise iof its discretion in that regard. "Rule 14(b) permits any 
person to appear at any new route hearing to present any evidence rele- 
vant to the issues, and, with the permission of the examiner, to cross- 
examine witnessses. Such person may also present to the examiner a 
written statement on the issues involved in the proceeding. Rule 15 
permits formal intervention in such cases in accordance with the 
criteria specified in Rule 15(b)." (Order No. E-25704, TR. 622). The 
principal advantages of formal intervention to a person are the rights 
to be heard on the establishment of procedural dates, to receive ex- 
hibits as a party, tocross-examine as a matter of right, to petition 
for discretionary review of the examiner's initial decision, and to file 
a brief with the Board and to be heard in oral argument before the Board 
if such latter privileges are accorded to other parties. 
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| 

| 
= 
2/ | 

cities -- New York, Chicago and Los Angeles. When the helicopter 


carriers failed to achieve economic self-sufficiency after several 
| 


years of operations with the benefit of substantial payments in 


| 


federal subsidy funds, Congress terminated the availability of federal 


funds to subsidized local helicopter services in 1965. See New York 
Airways v. United States, 369 F.2d 743 (Ct. Cl. 1966). Since that time 
the certificated helicopter operations have been subsidized by one or 
more of the trunkline carriers serving the cities in question under 


arrangements approved by the Board. 


The instant proceeding is the second one instituted by the Board 
to consider the certification of a helicopter service in the Washington/ 
Baltimore area. In the original proceeding (Washington, Dic. Helicopter 
Service Case, 38 C.A.B. 823 (1963)).all of the applicants ees sub- 
sidy authorization and none of Sperm would accept a certificate without 
subsidy support. The Board terminated that proceeding through denial 
of all applications upon the ground that the service would not be 
cconomically self-sufficient and that the public benefits were outweighed 
oy the estimated subsidy of some $2 million annually which would be re- 
quired to support it. | 

| 

~  2/ bos Angeles Helico ter Case, 8 C.A.B. 92 (1947); Chicago Heli- 
copter Service Case, 9 C.A.B. 687 (1948); New York City Area Helicopter 
Service Case, 15 C.A.B. 259 (1951). Still later, it certificated such 


a service at San Francisco on a non-subsidized basis. San/Francisco 
and Oakland Helicopter Certificate, 39 C.A.B. 272 (1963). 


The instant proceeding 


In instituting the instant proceeding, the Board found that recent 
developments with respect to airline traffic in the Washington/Baltimore 
area warranted an examination at this time of the feasibility of such 
services| without federal subsidy (TR. 1). In this connection the Board 
pointed out that helicopter services in other metropolitan areas are 
still not economically feasible and are being supported by financial 


aid from one or more trunklines. Accordingly, its order directed that 


all carriers serving the Washington/Baltimore area be made parties to 
the proceeding with a view to consideration of a similar arrangement 


for helicopter service in this area. 


Almost a year after the present investigation was started, and ‘ 
after many of oy procedural steps preliminary to the public hearing 
had been taken, petitioners filed their motions to intervene. The 
petitioners sought intervention for the purposes of assisting in the 
development of the record with respect to so-called "environmental 
impact" issues and possibly thereafter urging that no operations should 
be authorized because of such impact. The "environmental impact" issues 
specified were the effect upon petitioners and the public in general of 
"noise as well as fumes and particulate emissions, safety hazards, visual < 
3/ Among other procedural matters passed on were preliminary orders ; 
of the Board extending the time within which American Airlines or a group 
of fixed-wing operators might file an application for a certificate. One 
of the applicants challenged these orders in this court but the Board . 
successfully moved to dismiss the petition for review on the ground that 
orders sought to be reviewed were interlocutory. Washington—Baltimore 


Airways, Inc. v. Civil Aeronautics Board, C.A.D.C. No. 21,052, July lo, 
19 67 ° 
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intrusions, and radio and television interference" which might flow 
from any helicopter operations authorized by the Board (TR. 579, 544). 
, The petitioners asserted as facts the matters summarized delow: 

| 


(1) David J. Bardin, et al. - These petitioners (7 individuals, 


6 of them husbands and their wives, sometimes called "Concerned Citizens") 


4 asserted that they reside at and own four homes in Washington, D.C.; that 


their persons and property are now subject to aircraft noises; and that 
any authorization granted in the pending proceeding would be "likely to 


a result in increased air traffic along the Potomac in the immediate 


vicinity of petitioners' homes." They alleged in substance that their 
¥ ' 


participation in the proceeding would help assure that the! record reflects 


’ not only the interests of the traveling public but the interests of those 
on the ground as well, and, specifically, "will help assure that the 
record reflects all factors bearing upon the public convenience an 
necessity, including such public interest factors as sonic. pollution 
in addition to air transport industry economics" and "all of the practi- 
cal alternatives" to the proposed service. They expressed the "fear 
that unless they are permitted to participate fully as parties to these 
proceedings applicants and the Board may not undertake the | broad exam- 
ination of all the issues which must be considered in these proceed— 
ings . . .." The motion concluded with the request that, if inter- 
vention under Rule 15 were denied, they be permitted to participate 
under Rule 14 (TR. 444). | 

(2) The Palisades Citizen Association. This petitioner, pur- 


porting to represent over 1200 member households in the Potomac River 
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area, which, it asserted, is "now assaulted daily" by the effects of 
half of the "approximately 660 flights per day in and out of National 
Airport,” alleged that its members had a "vital stake in ending the 
present intolerable conditions and substituting satisfactory air 
service consistent with the public convenience and necessity." It 
asserted that it "has for many years concerned itself positively with 
Potomac Valley affairs in general and with the aircraft noise problem 
in particular." It requested intervention under Rule 15 or, if this 


were denied, participation under Rule 14 (TR. 455). 


(3) The Committee Against National - Its petition alleged that it 


is an "organization of persons resident in the District of Columbia, 

Maryland and Virginia, having broad and substantial interests in the 

nature, composition and operating characteristics of all aviation in 

the Washington-Baltimore service area . . ."3; and it requested inter- 
vention "in order that vital interest in the subject matter may be 


presented and preserved." (TR. 458). 


While these motions to intervene were pending before the examiner, 


a "further prehearing conference" was held at which the petitioners 
appeared. They requested the examiner to direct the applicants to 

make studies or investigations concerning "the impact of their pro- 
posals on persons and property on the ground adjacent their flight 

paths", and to include the results of such studies as a part of the 
applicants' affirmative cases. (TR. 484). The examiner declined to 
require such "special investigations", but indicated that Concerned 


Citizens could produce evidence on the subject pursuant to Rule 14 if 


« 4 


yt 
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7 
they were not granted intervention pursuant to Rule 15. Later, upon 
consideration of petitioners' motions and the answers thereto, the 
examiner found that "their interests may be adequately advanced under 
the provisions of Rule 14(b) . . ." and denied intervention under 


Rule 15 (TR. 561). In the same order the Examiner sommes inter- 


vention by the Departments of Justice and Transportation. | 


The petitioners then asked the Board to review and reverse both 
the examiner's denial of intervention and his refusal to require the 
applicants to make studies and adduce evidence on environmental impact. 
(TR. 576-594). So far as here pertinent, their position was most clearly 
| 


expressed in the following excerpt from the petition to the Board of Con= 


cerned Citizens (TR. 579): ! 
| 
"Whether the environment in which the proposed servite 
would operate is such that production of these by-products 
[noise, fumes, safety hazards, etc.] would be detrimental 
to the public interest and whether any such public in- 
convenience is outweighed by the convenience and necessity 
allegedly served by the granting of a certificate are 
questions of fact, which the Board must determine on/|the 
basis of a record. We are trying to force consideration 
of the full spectrum of environmental impact issues in 
this helicopter certificate case. We shall neither oppose 
nor support any particular application until the evidence 
ts) ine 5/; | 
4/ The petition of the Department of Justice and its ‘subsequent 
participation in the case was concerned exclusively with the subject 
of Washington Airways, Inc., a joint venture of air carriers currently 
serving Washington, D.C., and with the dangers from an antitrust point 
of view of permitting such a joint venture to operate (TR. Tod tp) 0 


5/ In response to the petitioners! request for review of the exam- 
iner's decision, the Department of Transportation did not take a position 
on whether to grant intervention to these petitioners. However, it urged 
the Board to consider environmental impact questions, stating: 


(footnote continued) 


a 

Petitioners did not suggest that they would introduce any evidence 

bearing on any such issues but, as indicated, continued to urge that 

the burden of adducing such evidence should be placed on the applicants. 
The Board sustained the examiner's denial of intervention and 

declined to rule on the examiner's refusal to direct the applicants 

to make studies and adduce evidence on environmental impact as a part 

of their affirmative cases. The Board pointed out that this latter 

issue involved an interlocutory matter of which review could be had 


only under the ae Rule 18(f) (14 C.F.R. 302.18(f)) governing inter- 
7 
locutory appeals. In denying the request for intervention, the Board 


"It is the Department's position that a consideration of 

the environmental impact of common carrier operations is 

a relevant and important factor to be weighed in determining 
whether in a particular proceeding the public convenience 
and necessity require authorization of the proposed 

service. We note in this connection that Congress it- 
self'in the Department of Transportation Act urged that 
attention be given to environmental factors, including 
aircraft noise (see Sections 2(b)(2), 4(a) and 4(f), 

DOT Act, 80 Stat. 931, et seq." (TR. 602-603.) 


6/ The petitioners did not in fact introduce any evidence at the 
hearing. They cross-examined other witnesses as fully as they desired. 
See infra, p. ll. After the close of the hearing, they submitted a 
statement: concerning the issues in the proceeding and an exhibit based 
on evidence adduced by the Department of Transportation. (Unprinted 
TR 4327, 4755). 


7/ Rule 18(f) allows the appeal of the examiner's rulings on 
motions only where he finds that such appeal is necessary to prevent 
substantial detriment to the public interest or undue prejudice to any 
party. 
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also emphasized that it was not otherwise passing upon the relevance 


of the environmental impact factors. Rather, the Board stressed that 
it was concerning itself only with the narrow procedural question of 
whether participation by the petitioners under Rule 14(0), rather than 
Rule 15(b), would provide adequate opportunity to present their case 
on such factors (TR. 622) i 

The Board noted the wide scope for participation in its proceed= 
ings permitted by Rule 14(b). It pointed out that the "applicants do 
not allege any unique injury which will not be shared equally by all 
similarly situated property owners." It noted, also, that "whether 
these particular petitioners will be inconvenienced by any operations 
authorized herein will depend upon the location of the heliports and 
the flight patterns and altitudes, as indeed they [the petitioners] 
appear to recognize." And it stated in this connection that such 


matters were not and could not be in issue before the Board, since they 
S/o 

were all problems for determination by other bodies. "Thus," it said, 

| 


"any issues of environmental impact in this proceeding at! best can involve 


8/ The Board said that "the promulgation of air traffic rules 
governing aircraft flight patterns and altitudes, are within the 
province of FAA and its parent, The Department of Transportation" 
(TR. 624). See, e.g. 49 U.S.C. 1348; 14 C.F.R. 127.1-.51.; The FAA has 
published the procedures to be followed in instituting a rule-making 
proceeding on air space usage (14 C.F.R. 11.61-.75) and, as the Board, 
is subject to the complaint procedures of the Federal Aviation Act 
(49 U.S.C. 1482). The Committee Against National acknowledges that it 
is in fact a party to aviation proceedings before the FAA'and the National 
Capital Planning Commission affecting the Baltimore/Washington area 
(TR. 459). The local zoning laws also will have an effect on the heliport 
selection, which in turn will affect the flight path. See, e.g., Zoning 
Regulations of the District of Columbia, as amended, § oid 2. 51 (1958); 
D.C. Code Ann. title 5, ch. 4 (1967). 


On 
only questions of the general effect of operations by particular 

types of aircraft at various altitudes adjacent to or over congested 
areas. .'.." These were matters, the Board added, which could be urged 
and supported by relevant evidence and position statements submitted to 
the examiner, and ultimately for consideration by the Board, by any 
participant under Rule 14. The Board emphasized, also, that the De- 
partment of Transportation, which has a special statutory responsibility 
in the area of noise abatement and had already stated its position that 
"environmental impact is a factor for decision in this proceeding", 
might be expected, as a party, to represent the public at large with 
respect to the general environmental impact issue. (TR. 624). 

The Board pointed out, finally, that the interests of the peti- 
tioners were essentially no different from those of thousands of other 
residents or property owners; that "some may favor new service; others 
may not"; and that if each were allowed to intervene as full parties, 
the proceedings would become "nearly uncontrollable." "Rule 14(b) 
participation,” the Board concluded, "strikes the practical balance 
between the general public interest in viable administrative proceed- 
ings and the private interests of individual members of the general 
public." (TR. 624). 

OJ -Two Members of the Board dissented (TR. 625). Although they 
agreed with the view of the majority with respect to the general question 
of "environmental impact," they would have permitted the petitioners "to 
intervene and participate on all relevant issues at least through a 


single spokesman, and this irrespective of whether 'environmental impact! 
is such an issue in the circumstances of this case." 


— iii = 


The Board's order was adopted on September 19, 1967. The evi- 
dentiary hearing began on October 2 and concluded on October 24, 1967. 
During the course of the hearings the petitioners participated actively 
under Rule 14. They engaged in extensive cross~examination, without 
Significant limitation, of the carrier applicants on natters relating 
to the noise impact and competitive utility of the proposed helicopter 
operations (Unprinted TR. 652, 659, 707, 891, 1071, 2053, [2122). Also, 


the Department of Transportation introduced exhibits containing various 


noise impact studies. (Unprinted TR. 4167). These exhibits also set 
forth examples of considerations and techniques which coulld be used in 
measuring and dealing with undesirable noise intrusions, and which have 
heretofore been used by the FAA in attempting to focus on land deal with 
the noise problems. The DOT witnesses sponsoring these eqhibits indicated 
that studies would be continued with respect to the general sudject matter 
of undesirable environmental intrusions (primarily noise) and that the 
results of existing and future studies would be factors for consideration 
by the FAA with respect to flight operations in the Washington area (TR. 
956-7, 997-9). These witnesses were cross-examined extensively by peti- 
tioners on the details of the techniques proferred (Unprintted TR. 955= 
1033). , 
The petitioners neither introduced nor sought to introduce material 
of their own during the hearings; after the close of the hearings they 
submitted a posthearing exhibit which outlined "procedures for deter- 
mining the compatability of helicopter operations with existing land 


uses" (Unprinted TR. 4328-4339). In their statement of position 
| 


filed with the examiner after the hearing (Unprinted TR. 4755) 


=A 
the petitioners decried the absence from the record of matters re- 
lating to environmental impact factors other than noise (i.e., effect 
upon property values, aesthetic values, air pollution, etc.); they 
critically supported one of the Department of Transportation's noise 
impact exhibits; and they specifically outlined how the examiner and 
the Board should be guided in determining whether to award a certifi- 
cate and, if so, the conditions which should attach to such issuance. 
They concluded that "no certificate may lawfully be issued upon the 
present record and urge[a] that the record be reopened fully to eo) 
the environmental impact issues and the transportation alternatives." ; 
The brief of the Department of Transportation to the examiner dealt 
with the proposed helicopter operations from the point of view both 
of suitable service to the traveling public and of the necessity for 
noise abatement procedures affecting the residential and cultural areas 
within the geographical area being is ee TR. 4481). 
The examiner has not yet issued his initial decision in the case. 
The petition for review herein was filed on November 13, 1967, some 


three weeks after close of the hearings in the Board's proceeding. 


STATUTES AND REGULATIONS INVOLVED 


The provisions of the Federal Aviation Act and the Board's regu- 


lations principally involved are set forth in the Appendix (infra, p. 39). 


10/ The petitioners did not suggest that they had or desired to 


adduce any evidence in addition to that contained in the record. Rather, 
their position on this point appears to have been a reassertion of their 
earlier one that studies and evidence in environmental impact were re- 
quired from other persons or the Government. 


11/ The brief of the Board's Bureau of Operating Rights stated the 
Boer tion wevine no certification was warranted on the record. (Unprinted 
TR. 4449 
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SUMMARY OF ARGUMENT 


: i 


Petitioners ostensibly ask this Court to find that the Board erred 


| 


in only authorizing them to appear in the Washington/Baltimore Helicopter 


case as Rule 14 rather than Rule 15 participants. Their petition for re- 
view and brief actually tender and stress an entirely different issue, 


i.e., the relevance of "environmental impact" issues and evidence in a 


route certification proceeding under the Federal Aviation Act. This 


Court's determination of that issue in 7 be both 


premature and inappropriate. It is premature because the: subject matter 

is one calling in the first instance for the Board's decision; it is in- 
aT TT erent sera, 

appropriate both for this reason and the additional one that any pronounce- 


ment thereon would represent no more than an advisory opinion on matters 


involved in a case which is still at the examiner level, and which has 


not yet even reached the Board for its consideration. The Court is there 


fore warranted in the exercise of sound judicial administration in either 
dismissing the instant petition without prejudice or deferring its con- 
sideration thereof until the Board's ultimate disposition of the case. 
Petitioners would not be harmed by such action, since they have appeared 
in the case, adduced the evidence they desired and cross-examined without 


Significant limitation. Their right of ultimate appeal is not restricted 


lla/ The following summary and argument represents the views of the 
Civil Aeronautics Board. The Department of Justice does not concur in 
these views and has appended a separate statement, see infra, p. 35. 


= SK 
under the Federal Aviation Act by their not having been full parties 
at the Board level. At this time, they can only ask the Court to rule 
on their legal right to present briefs and oral argument to the Board, 
rather than only to the examiner and through him to the Board, this 
deing the only material distinction here between Rule 14 and Rule 15 
participation. The Court has the power to consider the question of 
intervention now, but it also has the power to defer its consideration 
until the ‘entire controversy is ripe for judicial intervention. The 
practicalities of this case at this juncture point to review at the 
conclusion of the Board's proceeding. : 
II 

There is no "right" of intervention in Board proceedings under the 
Federal Aviation Act. This Court so held in the City of San Antonio v. 
Civil Aeronautics Board, __ U.S. App. D.C. __, 374 F.2d 326 (1967). 
Rather the degree of participation in its proceedings is for the Board's 
discretion,to be exercised under its rules in accordance with the exi- 


gencies of each case. The Board here applied its rules not to leave 


petitioners out of the case, but rather to provide for their participation, 


albeit without the designation as "intervenors". This "limited inter- 


vention" in the circumstances here involved, allowed petitioners all that 


full party status would have permitted at the hearing level, but denied 


them access to the Board other than through their filings to the examiner. 


The Board: found that petitioners' interests and contentions were shared 


by the Department of Transportation, whose duty it is to represent the 


, 7 
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Public interest being asserted by petitioners, and which was a full 


party. Petitioners alleged interests which they shared in common 


with all other Washington area citizens, inter alia because of the 


uncertain location of the actual flight paths to be established by 


other bodies. Nevertheless, since the petitioners wished to present 

the public viewpoint, the Board found that they could do S0, but that 
the Department of Transportation would be the principal public spokesman. 
In this manner, the Board concluded that it would have the benefit of 


petitioners' participation without at the same time burdening the pro- 


ceeding with the disruptive effect of numerous private party inter- 
ventions. The Board's evaluation of its established intervention 
criteria and its application of them here were reasonable axercises 


of its discretion. 


ARGUMENT 
Introduction 
Petitioners' grievance appears not to be so much with the denial 
of intervention to them, but with (1) the Board's refusal to state the 
extent to which it deemed the petitioners' so-called "environnental 
impact factors" to be relevant to the ultimate decision of whether to 
authorize helicopter services, and (2) the refusal of the hearing 
examiner to direct the carrier applicants to make studies aad adduce 
evidence concerning these factors. The thrust of their argument is 
that the Court should decide these questions, and "remind the Board" 


of its powers and duties to make inquiries into the matters raised by 


SeTGu 
petitioners (Pet. Br. 22). But the issue before the Court is not what 
substantive standards the Board should employ in reaching its ultimate 
decision, or which persons should be required to adduce evidence in re- 
lation to those standards. Rather, the only issue is whether the peti- 
tioners were entitled to participate in the Board's proceeding under 
Rule 15 rather than Rule 14; and resolution of that issue does not re- 
Quire a judicial determination of the substantive legal question which 
petitioners tender. 

We subsequently show that any pronouncement by the Court on "en- 
vironmental impact" criteria or burden of proof would be premature and 
inappropriate, and that the Court, in the exercise of sound judicial 
administration, would be warranted in dismissing or postponing con- 
sideration of the instant petition until such time as the Board's pro- 
ceeding is in such posture as to permit judicial examination of the 
issues which petitioners wish decided. 

In any event, we show that the Board did not abuse its discretion 
in restricting the petitioners' participation in this proceeding to 


that permitted by Rule 14. 


al 


I. Judicial consideration of the substantive issues tendered by the 
petitioners concerning environmental impact is premature and 
inappropriate, and the Court should postpone consideration of 
this case until final decision in the Board's proceeding. 


The only "order" properly before the Court is the Board's restric- 
tion of petitioners' participation in its proceeding to that permitted 


by its Rule 14. True, the Board in denying intervention pointed out, 


inter alia, that questions of impact upon particular areas and individuals 


4 


e« 


¢ 


4 


> 
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necessarily would be governed by the location of heliports and flight 
Patterns yet to be ordained by other tribunals, and that petitioners! 
general concern was no different from that of other area residents. 

But the Board never suggested that in reaching its ultimate decision it 
would not give full consideration to petitioners! contentions or to 
evidence relating to any form of adverse impact upon them or the Wash- 
ington area, Yet, rather than confining their contentions vo ones that 
Rule 14 participation is legally inadequate to permit them to adduce 
such evidence or to urge their contentions to the Board, petitioners 
principally assert that the Court should determine and advilse the Board 
at this time of what "environmental impact" factors are waieecot and 
who has the burden of proof with respect to them. The Count would not 


have considered and answered these questions at this stage of the pro- 


ceedings had petitioners been granted full party status before the Board, 
and it equally should not do so merely because they are tendered in 


| 
connection with any order denying intervention. 


| 
Plainly, the Court ought not attempt to make the substantive deter- 
minations which the petitioners seek. Apart from the virtual impossi- 
bility of deciding the relevance of so-called "environmental impact 
issues" in the absence of a ased upon a factual recdrd, the 
Board has yet to consider and pass upon either the petitioners’ general 
assertion of its supposed duty in this area or the evidence bearing upon f 
the exercise of that duty. Both the general question and ; considerenio’ 


| 
amount of evidence directed to environmental impact are involved in the 


Board's proceeding. The examiner, and subsequently the Board, necessarily 


oe Ne et ee eee 


— hae 

will consider these matters either in response to petitioners' filings 
or those of the Department of Transportation, which also is urging 
environmental impact as a factor for decision. Until the agency charged 
with decisional responsibility had made its determination, judicial con- 
sideration is both premature and inappropriate. It is premature because 
the sudject matter is one calling in the first instance for the agency's 
Sythe. is inappropriate both for this reason and the additional 
one that any pronouncements thereon would represent no more than an ad- 
visory opinion to the Board concerning the factors which it should con- 


13/ 
sider in matters pending before it. In this connection, we note that 


the judicial decisions relied upon by petitioners relating to "environ- 
mental impacts" from licensees in other fields were entered after the 
license had been granted, and not in relation to a threshold order 


denying intervention. 


12/ “It is of the essence of rational administrative adjudication 
that critical determinations of this kim be made initially at the ad- 
ministrative level . . .." Ritz v. Civil Aeronautics Board, __ U.S. 

App. D.C. __, 373 F.2d 666, 670 (1967); S.E.C. v. Chenery Corp., 332 U.S. 
194 (1947); Burlington Truck Lines, Inc. v. United States, 371 U.S. 156 
(1962); S.E.C. v. Chenery Corp., 318 U.S. 80 (1943). 


13/ See National Airlines, Inc. v. Civil Aeronautics Board, __ U.S. 
App. D.C. __, __F.2d ___, (1968); City of San Antonio v. Civil Aero- 
nautics Board, __U.S. App. D.C. » 374 F.2d 326, 329 (1967) and cases 


therein cited; Chicago & Southern Airlines, Inc. v. Waterman Steamship 
Corp., 333 U.S. 103, 106, 113-114 (1948). 


14/ Scenic Hudson Preservation Conf., v. F.P.C., 354 F.2d 608 (2a 
Cir. 1965), is particularly instructive in this respect. There, even 
though the statute involved in terms made "environmental impact" a 
factor for decision, the matter did not reach the courts until after a 
grant had been made. United Church of Christ v. F.C.C., 123 U.S. App. 
D.C. 328, 359 F.2d 994 (1966), also was decided in light of an actual 
grant. 


® 


& 
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Since petitioners cannot receive at this time the substantive 
determinations which they seek, we respectfully suggest that the 
Court in the exercise of sound judicial administration should either 
dismiss the instant petition without prejudice or defer consideration 
of it until the Board has entered its final order in the Washington/ 
Baltimore Helicopter proceeding. Status as a full party participant 
before the Board is not a prerequisite to obtaining judicial review 
of a final Board order. Hence, petitioners standing to seek review 
of any order ultimately granting authority in the Board's proceeding 
will not be affected by postponement of <i When ane if the 


Board makes a grant, petitioners may seek review of both the substantive 


determination, and, as an incident thereto, the denial of intervention 


to them. | 
Moreover, postponement of judicial consideration of the intervention 

issue will work no hardship upon the petitioners or be contrary to the 

public interest in the circumstances of this case. Petitioners cannot 


complain that they were denied the opportunity to adduce evidence or 
| 
15/ Section 1006 of the Federal Aviation Act, infra, p. 41 , permits 
judicial review of a Board order by any person disclosing a "substantial 
interest" therein. In this respect it differs from statutes such as the 


Federal Power Act, where only a "party to the proceedings"| may seek review. 
See pp. 23-24 and Nei 20x, infra. 


16/ Interstate Broadcasting Co. v. United States, 109 U.S. App. D.C. 
255, 286 F.2d 539, 542 (1960); American Communications Assoc. v. United 
States, 298 F.2d 648, 650 (2d Cir. 1962); Lynchburg Gas Co. v. RePsCs 
284 F.2d 756 (3d Cir. 1960); Jaffe, Judicial Control of Administrative 


Action, 525-527; Shapiro, Some Thougnts on Intervention Before Courts, 
Agencies, and Arbitrators, 81 Harv. L. Rev. 721, 767 (1968). 


oon 
to cross-examine, but rather only that other persons were not required 
to make studies and adduce evidence. Thus, petitioners' "injury" at 
best is only that they must rely upon their submission to the examiner 
(and through him to the Board), rather than filing briefs and appearing 
in argument before the Board. Petitioners in effect are in the position 
of urging the Court to decide at this time their legal right to direct 
briefs and argument to the Board, and thereafter in a subsequent pro- 
ceeding to pass upon their substantive legal contentions when and if any 
grant is made. The fact that the Court is empowered to consider at this 
time whether petitioners' participation should have been under Rule 15 
rather than Rule 14 does not require the Court to exercise the power. 

On the contrary, the Court may defer consideration because the contro- 
versy has not as a practical matter reached the degree of ripeness which 
warrants judicial intervention. The practicalities of the present case, 
we believe, point to review at the conclusion of the Board's proceeding. 
Cf. Continental Bank and Trust Co. v. Martin, 112 U.S. App. D.C. 354, 


1 
303 F.2d 214 (1962). 


17/ . "Whether 'justiciability' exists . . . has most often turned 
on evaluating both the appropriateness of the issues for decisions by 
the courts and the hardship of denying judicial relief." Joint Anti- 
Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 156 (1951) (Concurring 
Opinion of Justice Frankfurter). The Supreme Court has held that lack 
of "ripeness" may be considered by a reviewing court as grounds for 
avoidance of premature review notwithstanding that the agency's action 
is "final" and therefore, as to that aspect, appropriate for judicial 
review. Toilet Goods Ass'n v. Gardner, 387 U.S. 158, 162 (1967). 

The judicial inquiry into ripeness does not end with a determination 


that the agency's action is final and reviewable, but engages in a further 
assessment of whether the agency's determination is appropriate for judi- 
cial resolution and the extent of the hardship if review is denied at this 


stage. Toilet Goods, supra, 387 U.S. at 162-166. 


‘ 
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II. The Board properly restricted Petitioners’ 
participation to that provided by Rule 14. 


| 
A. The petitioners were not entitled as a matter of 
law to full party status in the Board's proceeding 


Intervention in judicial and administrative proceedings ordinarily 


has been either required as a matter of law ("right"), or permitted only 
18/ | 
as a matter of discretion. Where "statutes speak of intervention 'as 


of right,'" then "the right to intervene is absolute and hnconditional." 
Brotherhood of Railroad Traimmen v. Balt. & 0.R, Co., 331 U.S. 514, 531 
(1947). Absent intervention by "right" specifically granted Dy a statute 
or arising from the "practical necessities", the question of intervention 
is one for the discretion of the agency or tribunal concerned, subject 
to judicial reversal only for an abuse of discretion. (331 USL at 524). 
Petitioners' argumentswith respect to intervention appear to rest 
upon the premises that any person having an interest in ; Board proceed- 
ing is entitled of right to participate as a full party, and that exist- 
ing case law establishes that "intervention", as pocosed ee participation, 
is necessary to vindicate both any private right which na be affected and 
the public interest. We submit that petitioners are wrong on both counts. 
As subsequently detailed, the cases relied upon by the petitioners for 
the most part involve statutes which, unlike the Federal Aviation Act, 
either provided for intervention or full participation in| the administra- 


tive proceeding, or restricted review of the final agency, determination 


18/ Compare Rules 24(a) and 24(b) of the Federal Rules of Civil 
Procedure. 


se = 
to those persons who had been granted intervention in such proceedings. 
Again, although much of existing case law relating to participation in 
administrative proceedings is couched in terms of intervention, the 
eases for the most part have not directed themselves to the question 
of whether limited or restricted intervention would be appropriate 
under the statute involved with respect to the interest sought to be 
vindicated. Only recently Professor Shapiro has pointed out that 
limited participation in a aa may suffice for 
such purpose and should be employed. 2 As this Court recognized in 


City of San Antonio v. Civil Aeronautics Board U.S. App- D.C. > 


19/ | Shapiro, Some Thoughts on Intervention Before Courts encies 
and Arbitrators, 81 Harv. L. Rev. 72l, 766 (1960). This article, among 
other things, cites with approval the Board‘s Rule 14 procedures. In 
discussing the Administrative Procedure Act requirement that "so far as 
the orderly conduct of public business permits, an interested person may 
appear before an agency . . ." (5 U.S.C. 555(b)), the article states 
that the provision: 


"should not and need not be interpreted .. . to afford 
to any ‘interested person’ a right of intervention in 
agency proceedings. Such a person ‘may appear’ only 
‘Lslo far as the orderly conduct of public business 
permits.’ He is not given an absolute, or even a 
conditional, right to be a party .... Agency pro- 


cedures short of intervention, which permit a person to 
present written statements, to offer evidence, or in some in- 


stances to cross-examine, may in ma eases ful satisfy 
provision in section 6(a) for an opportunity to be 
heard. 19 


“1907 See, e-g-, 14 C.F.R- § 302.14 (1967) (CAB)." 
(Emphasis added) 
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374 F.2d 326 (1967), the Board properly has provided for different 


degrees of participation in its proceedings in accordance 'with its 


assessment of the substantiality of the interest asserted jin the 
circumstances involved, and the question of whether the participation 
should be under Rule 14 or 15 rests within the sound discretion of the 
Board. Solution of the problem, we submit, should not st on the 
happenstance that Rule 15 participation is labeled as intérvention 
whereas Rule 14 is not; Rule 14 in substance provides for Limited 
intervention. | 

Thus, in the Federal Communications and Federal Power Acts, under 
which the cases principally relied upon by petitioners arose: there 
are detailed provisions either (1) for participation in the hearings 
by "the applicant" and all other "parties in interest" or for "inter- 


vention" (47 U.S.C. 309(e) (Federal Communications Act) ) br (2) for 


admission as a "party" of a "person whos.e participation in the proceed- 


ing may be in the public interest" (16 U.S.C. 825¢(a) (Federal Power 
Act)). See also, 49 U.S.C. 17(11). The Federal Power het requires 
party status as a prerequisite to seeking judicial review (16 U.S.C. 

825 P(b)),as does the Natural Gas Act (15 U.S.C. m72(2)), In contrast, 
the s‘ederal Aviation Act provides only that, in certificate proceedings, 
"any interested person may file with the Board a protest or memorandum 
in opposition to or in support of the issuance of a certificate." In 


recognition of these distinctions and the cited provision, this court 


said in City of San Antonio: 


"Petitioner's arguments concerning intervention seem 
to be predicated on the assertion that all parties interested 
in a ‘proceeding have a right to participate as full parties. 
There is no such right." 374 F.2d at 331. (emphasis added). 


Again, as pointed out supra, p. 19, party status is not eae ae 
20 
to obtaining judicial review of substantive Board orders. 


These factors, among others, also distinguish the instant case 


from Federal Communications Comm'n v. Sanders Bros. Radio Station, 


309 U.S. 470 (1939). Assuming arguendo that petitioners have a "right" 
to participate and to thereafter seek judicial review of any order 
granting a certificate for purposes of "vindicating the public interest," 
the participation afforded to them should suffice in the circumstances 
of this case. Moreover, Sanders lays down no hard and fast rule appli- 
cable to all circumstances and to all Carmen On the contrary, this 
Court long ago held that the Sanders principle does not require the 


participation in Board proceedings of private persons to vindicate a 


public interest represented by another government agency which is a 


party to the proceeding. Seaboard & Western Airlines v. Civil Aeronautics 


20/ Professors Jaffe and Shapiro agree that "the right to be a party 
should not be an ineluctable consequence of the right to obtain review" 
(81 Harv. L. Rev. at p. 767); Jaffe, supra, pp. 525-27. In the instant 
case, as ‘in City of San Antonio, the Court need not consider at this time 
the question of petitioners’ standing to obtain judicial review of a final 
Board order. Petitioners have urged their contentions to the Board, and 
hence the requirement of exhaustion of remedies would not bar a subse- 
quent petition at their instance. 


21/ "Intervention on behalf of the public is not allowed to press 
private interests, but only to vindicate the broad public interest." The 
"usefulness of any particular petitioner for intervention mst be judged 
in relation to other petitioners and the nature of the claim it asserts 


- - -” Office of Communication of the United Church of Christ, supra, 
359 F.2d at 1006. 


v 
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Board, 86 U.S. App. D.C. 64, 181 F.2d 515 (1949), cert 


. denied, 339 


: U.S. 963 (1950); cf. Lee, Administrator v. Civil Aeronautics Board, 
96 U.S. App. D.C. 299, 225 F.2d 950 (1955). Here, the Department of 


| 

Transportation, which is charged by statute with responsibility for 

. the interests petitioners assert, is an active party and is urging 
much the same factors as petitioners. | 


In sum, the Congress has not provided for intervention in Board 
t 


. proceedings, but rather has left the question for the "devising" of the 
| 
' Boaru. F.C.C. v. vottsville Broadcasting Co., 309.U.S. 134, 138 (1940). 


The Board has promulgated regulations governing the aoe and has 
. specified the factors which it considers in determining waether "inter- 


. vention" shall be granted under Rule 15. The Board must one those 


regulations with an even hand, and its application of them is subdject 


to judicial review where there is an abuse of discretion. | City of 

oe Civil Aeronautics Board, 115 U.S. App. D.C. 94; 317 F.2d 158 
22 

(1963). We hereinafter demonstrate, point by point, that in this 


case, as in City of San Antonio, the Board properly assessed its criteria 
for intervention in relation to petitioners, and properly concluded that 


23/ 
Rule 14 participation would suffice in all the circumstances involved. 


22/ In City of Houston, the Court held in substance that, contrary 
to the Board's view, Houston's status was different from that of other 


"off-line" cities also denied intervention, and that, in the circum- 
stances involved, it should be permitted to participate on an equal 
footing with other city intervenors. 
| 
23/ "Petitioners' arguments concerning intervention seem to be 
predicated on the assertion that all persons interested in a@ proceeding 
have a right to participate as full parties. There is no: ‘such TILT wie sole 
(footnote continued) 


| 
| 
| 
i 
| 
| 
' 
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B. The Board's action in denying petitioners intervention 
as formal parties was a proper exercise of its dis- - 
cretion, amply supported by a rational explanation. “ 
| 
| 
} 


There follows an assessment of the Board's order in light of the 


criteria provided by Rule 15(b)(infra, p. 43) for passing upon 


l. "The nature of the petitioners’ right under the 
statute to be made a party to the proceedings." 
(14 C.F.R, 302.15(b)(1)). 


Petitioners are not among those persons named in the statute who 


, 
applications for intervention. 
| 
| 
: 


are specifically accorded a right of participation in various Board 
25/ 
proceedings. Any claim of specific statutory right therefor mst 


ge a Be 


The Board, of course, may permit intervention and it has promulgated 
rules intended to accommodate all third-party interests in this respect. 
Rule 15({b) provides that the Board may allow intervention, as a matter 
of discretion, after considering such things as the nature and extent 
of the interest of the petitioners, the effect on petitioners' interest 
of any order which may be entered in the proceeding, the availability ; 
of other means whereby the petitioners' interest may be protected, and | 
the extent to which participation of the petitioner will broaden the 


issue or delay the proceeding." The City of San Antonio, et al. v. 
C.A.B., supra, 374 F.2d a 331. 


24/ (The contention that the Board's order "is not supported by sub- 
stantial evidence or adequate findings" is clearly without merit. Since : 
this is clearly a preliminary, procedural order, detailed findings of the 
kind required to support final decisions on the merits after hearing are 
not required; a "brief statement of the reasons for denial" is all that 
is required. See City of San Antonio, supra, 374 F.2d at 331. The 
Board's reasons for its order here were fully and clearly stated. 


25/ Some portions of the Federal Aviation Act afford, directly or by 
implication, opportunities for participation of other involved parties in 
particular Board proceedings (e.g. the Postmaster General in Board mail 
rate and service proceedings, 49 U.S.C. 1371, 1375, 1376; the Defense 
Department in certain complaint proceedings, 49 U.S.C. 1482; the Interstate 
Commerce Commission in matters of through service and joint rates, 49 U.S.C. 
1483; and prior to the establishment of the National Transportation Safety 
Board (80 Stat. 931), the Federal Aviation Administrator in airman certifi- 
cate proceedings). 


' 
| 
! 
| 
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derive from their assertion that they are "interested persons". As 


previously noted, however, the only express right accorded in certi- 
ficate matters to "interested persons" is that of filing a memorandum 
in support of or opposition to the application (49 U.S.C. 1371(e)). 
There is no statutory right of intervention as such. cath of San 


Antonio v. C.A.B., supra. Hence, petitioners must demonstrate any 


suostantial interest warranting intervention by the other’ criteria 


1 
i 


in Rule 15(b). 


2. "The nature and extent of the property, financial or 
other interest of the petitioner;" and the "effect 
of the order which may 25. soaeenes in the proceeding 
e * 2 1! ' 


The Board pointed out that 


"the applicants' assertions of 'environmental impact! upon 
them are highly generalized, and the effect upon their 
individual interests of any certification herein is both 
remote and speculative. The applicants do not allege any 
unique injury which will not be shared equally by al 
similarly situated property owners. Furthermore, there is 
no showing that the environmental impact of helicopter 
operations may be expected to differ from that inflicted 
by any other aircraft which may pass at low altitudes over 
residential areas, or that this proceeding is essentially 
different in this respect from any otner new route case .. .. 
| 
Hx 4% % | 


| 
"Thus, any issues of environmental impact in this proceed- 
ing at best can involve only questions of the general effect 
of operations by particular types of aircraft at various 
altitudes adjacent to or over congested areas, and with 
possible resulting contentions that helicopter services or 
particular types of such services ought not be authorized 
because of their impact upon areas and persons upon ithe 
ground. These are matters which may be urged by the 
petitioners pursuant to Rule 14(b) . . ." (Tr. SEO): 


208% 

The Board thus correctly found that the relationship of the 
petitioners to the specific operations which might possibly be certi- 
fied in the helicopter proceeding was not so direct and identifiable 
as to warrant participation as full parties. In terms of the interests 
they alleged, petitioners stand no differently than any citizen. Such 
impacts, if they exist, affect the public generally and equally. “ye 
uncertainty whether any helicopter operations will be ae oe 
if so, the route that they will take, adds to the general interest that 
petitioners have in common with all citizens in the Washington-Baltimore 
area. That interest is not unlike the general interest that individual 
users of proposed operations have, and is not sufficient, absent special 
circumstances, to warrant intervention in certificate proceedings. Cf. 
Church of Christ, supra. This general interest is unlike the interests 
at stake in Scenic Hudson, supra, where, for example, specific parties 
could show the actual destruction of their trails, camp grounds, and 
fishing activities by consummation at an identifiable location of the 
proposed power project; nor does the case involve specific performance 
deficiencies of an existing licensee which only petitioners could eluci- 
date, as was the case in Church of Christ. Here petitioners' objections 
concern a hypothetical state of facts surrounding an unspecified operation, 
" 26/ As indicated above, p. 12 , the Board's Bureau of Operating 


Rights has recommended against the certification of any applicant for 
helicopter authority (unprinted TR. 4449). 
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the potential injury from which can be stated with no mons 
than as the possible "disruption" of their day-to-day lives and possible 
"diminution" in economic value of their property. (TR. Ahi) As we 
later show, these general interests are more appropriately represented 
by another party to the proceedings, the Department of Teanerertetor 


3. MNThe availability of other means whereby the | 
petitioner's interest may be protected." | 
(14 C.F.R. 302.15(b)(4)). 
| 
The Board has yet to certify any helicopter operation! in the Balti- 
| 


more-Washington area. Should it do so, that will not end the matter. 


For, as the Board stated, "whether these particular petitioners will 


be inconvenienced by any operations authorized herein will depend upon 
the location of the heliports and the flight patterns and altitudes, 
as indeed they appear to recognize." (TR. 624). Thus ce planning 
bodies must still establish heliports, and the FAA mst determine the 
flight paths. See, e.g., 49 U.S.C. 1348; 14 C.F.R. 127.1-.51. Only 
at that point will more specific knowledge of any impacts alleges by 


27/ 
petitioners become apparent. 


27/ As noted earlier, the rulemaking procedures established by the 
Federal Aviation Administration (14 C.F.R. 11.61-.75) and ithe complaint 
provisions of the Federal Aviation Act regarding FAA actions (49 U.S.C. 
1482) are available to petitioners. In fact, the petition for inter- 
vention of CAN acknowledges its participation as a party before the FAA 
and the National Capital Planning Commission in proceedings regarding 
aviation in the Washington/Baltimore area (TR. 459). Local zoning 
proceedings also will effect the flight operations. See n. 8 , supra, 
Pp. 9 - 
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4. "The extent to which petitioner's interest will be 
rotected by other parties." (14 C.F.R. 302.15(b ' 


The Board recognized that petitioners'interest in the proceedings 
was shared by the Department of Transportation, whose "position is that 
‘environmental impact is a factor for decision in this proceeding,’ and 
hence the Department may be expected to offer any appropriate evidence 
or advance any contentions pertinent to the general question.” (TR. 622)ien 
Moreover, the Board correctly found that the Department was charged by 


28/ 
statute with responsibilities for "noise abatement." The Department, 


in fact,’ directed a substantial portion of its presentations to "environ- 4 
mental impact" issues. It introduced a comprehensive exhibit (unprinted 
TR. 4181-4300) relating to the question of noise impact and offered the 


testimony of two expert witnesses (an acoustical engineer and a physician) , 


28/ ' The principal purpose of the Act establishing the Department of 
Transportation was to establish one cabinet-level arm of the Government 
to oversee (without controlling) the activities of a variety of other 
federal departments and agencies charged with special regulatory respon- 
sibilities in various diverse aspects of transportation (surface, air 
and water) and related problems (urban development, beautification, 
safety, health, etc.), with a view to the coordination and, where indi- . 
cated, the balancing and reconciliation in the public interest of all 
such activities. See S. Rep. No. 1659, 89th Cong., 2d Sess. 1, 5; 

H.R. Rep. No. 2236, 89th Cong., 2d Sess. 23-25; H.R. Doc. No. 399, 89th 
Cong., 2d Sess. 7, 12. See generally Boyd, The Department of Transporta- 
tion, 33 J. Air. L. & Com. 225 (1967). The Department is to provide 
"general leadership in the identification and solution of transportation 
problems; and to develop and recommend . . . national transportation : 
policies and programs to accomplish these objectives with full and appro- 
priate consideration of the needs of the public, users, carriers, industry, 
labor and the national defense" (Department of Transportation Act, 80 Stat 
931, Sec. 2(b)(1). Sec. 2(b)(2) declares, also, "the national policy that 
special effort should be made to preserve the natural beauty of the country- 
Side and public parks and recreation lands, wildlife and waterfowl refuges, | 
and historic sites." And Section 4(a) requires the Secretary of Trans- 
portation "to promote and undertake research and development relating to 
transportation, including noise abatement, with particular attention to %, 
aircraft noise. . .." 


on 


= sn = 


| 
wno testified and were cross-examined extensively by the ppeewienete 


(unprinted TR. 955-1033). The Department also considered this po 
| 2 

in its written statement of position and brief to the examiner. 
| 


(unprinted TR. 4157, 4481). Here, as in Seaboard and Western Airlines 
| 

v. Civil Aeronautics Board, supra, the "public interest" is being 

represented by the agency charged with responsibility for ‘the matters 


involved. | 
| 
5. "The extent to which petitioner's participation 
may reasonably be expected to assist in the 
development of a sound record." (14 C.F.R. 202. 15(»)(5)) 


At no time in their presentations to the Board did any of the 
petitioners indicate that they desired to offer any evidence concern- 
ing environmental impact. Rather, their consistent position has been 
that the applicants are required to make studies and addute evidence con- 
cerning environmental impact as a part of their affirmative cases, or 
that the Board or some other agency of government should undertake this 


task, They cannot cite any refusal by the Board to Eceet any evidence 
| 
CES Set SR SR A | 

29/ While the petitioners impugn the Department and assert that it 
has "mixed loyalties", the Court will not assume that the, Department's 
presentation and concern are not in good faith. ! 

30/ Only one, the Bardin group, made any specific suggestion as to 
what evidence might otherwise be obtained; and this was limited to the 
request that the examiner call upon the applicants for certification to 
include with their evidence the results of investigations! reflecting the 
impact of their proposals on persons and property on the ground adjacent 
to their flight paths. The examiner ruled that "[tJhe applicants will 
not be required to make such special ee Ee eo In' their petition 
to the Board for review of the examiner's decision, the Bardin group 
again did not indicate that they would contribute to the record with any 
evidence of their own. They confined themselves, rather,! to a discussion 
of what they believed to be the applicable law, to the end of demonstrating 

(footnote continued) 


i 
i 
‘ 
1 
| 


mt me 
on their behalf, nor can they point to any denial of any opportunity 
for cross-examination of the applicants or the Department of Transporta- 
tion witnesses. Petitioners' participation under Rule 15 hence could 


not reasonably be expected to further assist in the development of the 
31/ 
record. 


4 


6. "The extent to which participation of the petitioner 
will broaden the issue or delay the proceeding." 


(14 C.F.R. 302.15 (b)(7) 
The Board noted thats 


"In a Section 401 proceeding such as this, there are undoubtedly 
thousands of residents or property owners like the applicants 


the relevance of the environmental impact issues and the importance of 
the Board's securing an adequate record in that regard. Additionally, 
they presented to the Board a number of general but comprehensive sug- 
gestions which they believed would serve to provide an adequate record; 
including, specifically, (1) that the Board cast upon the applicants 
the burden of developing and presenting evidence on the environmental 
problems as specified in the petitioners' exceptions to the examiner's 
decision; (2) that the Board "take advantage of the procedures provided 
by Public Law 89-665 for advisory review by historic resource experts 
of undertakings proposed to be licensed by any Federal department or 
independent agency"; and (3) that "the Board may supplement its own 
resources by securing consultative services, including expert witnesses 
if need be, from other agencies of the Federal Government (e.g., the 
Bureau of Standards, the Office of Science and Technology, the Department 
of Health, Education and Welfare) or from private organizations." 

(TR. 583-4). 


31/ To the extent that petitioners may assert that the standard of 
"development of the record" should include the presentation of argument, 
it should be noted that, following the hearing they submitted a statement 
to the examiner expressing their views and recommendations which for all 
intents and purposes serves the same offices as the briefs filed to the 
examiner by the parties. It is true that the Board's rules do not permit 
petitioners to file exceptions to the examiner's report or briefs to the 
Board or to appear in oral argument before the Board. However, the De- 
partment of Transportation continues as a full party participant and the 
Board has available to it the post-hearing exhibit and statement of posi- 
tion eee petitioners filed with the examiner. (Unprinted TR 4327-39, 
4755-75). 


+ 
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wnose interests will be remotely affected by any additional 
service at metropolitan airports. Some may favor new service; 
others may not. Moreover, the interests of these persons may 
vary or be adverse to one another depending upon airport 
locations and flight patterns. If each were allowed to inter- 
vene and participate as a full party, proceedings which are 
already burdened by numerous parties would become nearly un= 
controllable." 


It then concluded that "Rule 1 


balance between the general public's interest in viable adninistrative 
proceedings and the private interests of individual nendens of the 
general public." (TR. 624) (emphasis added). That determination, we 
submit, reflects a sound exercise of the Board's discretich in preserving 
the integrity of its own proceedings without diminishing the presentation 
to it of all necessary information on which to base a ios ion. It 


differentiates the Board's concern for its procedural integrity witn the 


arguments which the courts found unavailing in the Church of Christ and 
=e 


Scenic Hudson cases, since here the Board's concern resulted not in ex- 


clusion from the proceedings, out in a So of presentation specifically 
2 i 
tailored to the interests being pressed. 


32/ The Board's Rule 14 permits every interested person to "have his 
say" in certificate matters. As pointed out by Professor Shapiro, such 
an opportunity is 

"of great value in satisfying the desire of a 
person to be heard in matters affecting him and 

in insuring that adjudicators will have the benefit 
of his contribution while at the same time enabling | 
the tribunal to maintain a greater degree of control | 
over the course of the proceeding than might be 
possible if full-scale intervention were permitted. 

That such an appearance was allowed by trial court 

or administrative agency should certainly be taken into 
account by an appellate court in considering whether 
the failure to grant intervention was reversible error." 
Shapiro, supra, 81 Harv. L. Rev. at 753. 


i 
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The petitioners advance, or may be expected to advance, the 
familiar arguments that, whatever might be the situation in other 
cases, their participation in this case would not have broadened or 
delayed this proceeding. These same arguments were urged to the Court 
and rejected without comment in City of San Antonio. Here, as there, 
the question before the Court is whether the Board was arbitrary in 
determining that, in the circumstances of this case, an interest of the 
sort asserted by petitioners entitled anyone asserting a like interest 
to intervention. The fact that only a few participants might be in- 
volved in the instant case cannot obscure the result which would follow 
from a determination that any resident or landowner is entitled, merely 
by reason of that status, to full party participation for the purpose 
of opposing proposed new air services to which he may object. 

CONCLUSION 
For the reasons stated, the petition should be dismissed without 


prejudice or consideration thereof deferred; or, the Board's order should 


be affirmed. 
Respectfully submitted, 
JOSEPH B. GOLDMAN 
General Counsel 
WARREN L. SHARFMAN O. D. OZMENT, 
Associate General Counsel, Deputy General Counsel, 
Litigation and Legislation Civil Aeronautics Board, 


Washington, D.C. 20428 
BURTON S. KOLKO 
ALEXANDRA POLYZOIDES 
Attorneys 
Civil Aeronautics Board 
Washington, D.C. 20428 


Dated: April 1968 
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STATEMENT OF THE DEPARTMENT OF JUSTICE 


The Department of Justice disagrees with the Civil Aeronautics 


Board. We submit that the intervention issue is properly before 
the Court and that this Court should rule that intervention was 
improperly denied. The question of intervention can and should be 
decided at the present time in order to resolve this important pro=- 


cedural question before the Board makes its determination on the 
substantive issues involved in the grant of helicopter services. The 
petitioners raise a significant issue which affects them personally as 
well as the public at large -- the environmental impact of the proposed 
service. Their participation as intervenors can make a substantial 
contribution. Therefore, the petitioners should have been granted 


intervention and were entitled to status as full parties. | By re- 


solving the intervention question now, however, the Court need not 


pre-judge the specific role environmental impact factors should play 


in the ultimate determination by the Board. 


The question of environmental impact is relevant to this proceeding 


because the Board in making its determination will have to weigh the 


advantages against the disadvantages of new service. Under the standards 


of Section 102 of the Federal Aviation Act, 49 U.S.C. § 1302, the Board's 


grant of service must be "in the public interest, and in accordance with 


the public convenience and necessity * * *." While it is impossible to 


See City of Houston, Texas v. Civil Aeronautics Board, 317 F.2d 


158 (D.C. Cir. 1963). | 
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tell at this time either the extent of the environmental impact 
problems or the effect they would have on the granting of new heli- 
copter service, these factors, as the Department of Transportation 
has pointed out, necessarily bear on the ultimate determination of 
the public interest. (TR. 602-3). 

The hearing examiner has already indicated, in his opinion deny- 
ing intervention, that he considers these issues largely beyond the 
scope of the present proceeding and that they could be better con- 
sidered in another proceeding dealing with general conditions at 
National Airport. A majority of the Board found it unnecessary to 
reach the! overall question of the extent to which the environmental 
factors urged by petitioners were relevant. Instead it held the peti- 
tioners'’ claims of environmental impact upon themselves were too 
generalized, too undifferentiated from the public at large, too remote, 
and too speculative to warrant intervention. Further, it suggested 
that such’ factors were more properly the concern of the Federal Aviation 
Agency which controls flight patterns and airport locations. The general 
impact of: additional helicopter services on persons or areas on the 
grounc, it held, were matters which petitioners could urge "to the ex- 
tent deemed relevant by the examiner," as participants under Rule 14, 
without the right of appeal to the Board. In view of the examiner's 
ruling, the environmental impact issues that petitioners seek to present 
are thus likely to beunder-perceived and under-represented. Contrary to 


the majority's view, petitioners constitute a group whose interests as 
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members and spokesmen for the community are substantially affected. 
Hence, they should be permitted to intervene in order that the Board 
itself may hear a full adversary presentation by community spokesmen 
wnen it considers the relevancy of environmental issues. ce. Associated 


Industries of New York State v. Ickes, 134 F.2d 694 (2d Cir. 1943) 


vacated as moot, 320 U.S. 707. 


Under the standards enunciated in Office of Communication of 


United Church of Christ v. Federal Communications Commission, 359 Feed 


994 (D.C. Cir. 1966) and Scenic Hudson Preservation Conference v. Federal 


Power Commission, 354 F.2d 608 (2d Cir. 1965) cert. denied, 384 U.S. 941, 


these petitioners have a legal right to intervene in these) administrative 


proceedings to vindicate the general public interest. In the Office of 


Communication case this Court specifically rejected the theory that an 


administrative agency can always protect or adequately represent the 


general public interest. 359 F.2d at 1004. As a result of the agencies! 
| 
failure to adequately consider the issues raised by citizen groups, the 


administrative orders in both of these cases were set aside and new 


proceedings were ordered. 

We recognize, of course, that an administrative agency has broad 
discretion to control the number of parties allowed to raise the same 
issue (City of San Antonio v. Civil Aeronautics Board, 37h F.2d 326 
(D.C. Cir. 1967)) and to impose reasonable rules on the format of parti- 
cipation (Office of Communication, supra at 1006). This trocar ad- 


ministrative control, however, does not permit an agency to reject 
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participation by groups raising matters of obvious public concern under 
the guise of assuring viable administrative proceedings. We do not 
doubt the power of an agency to establish various types of partici- 
pation and intervention in its proceedings. But participation with- 
out the right to appeal to and participate in the determinative argu- 
ment before the agency is not adequate representation in the circum- 
stances of this case. 

While the petitioners fully participated in the hearing pur- 
suant to Rule 14, there are very substantial differences between 
participation under Rule 14 and intervention as a party pursuant to 
Rule 15. Rule 14 limits participation to the hearing stage of the 
proceeding. Therefore, if the examiner ignores the evidence submitted 
by non-parties, they have no right to file objections with the Board, 
to file briefs, to present oral argument, or to participate or make 
known their views in any other way. Under Rule 15, by contrast, a 
person granted leave to intervene as a party has the same rights both 
before the examiner and the Board as all other parties. The right to 
participate as full parties should be granted in this proceeding. 

Respectfully submitted, 


DONALD F. TURNER, 
Assistant Attorney General. 


HOWARD E. SHAPIRO, 

SEYMOUR H. DUSSMAN, 

Attorneys, 

Department of Justice, 

Washington, D.C. 20530 
Dated: April 1968 
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APPENDIX 
Relevant provisions of the Federal Aviation Act of 1958, 72 
Stat. 731, 49) U<S-C- 1301 et seg.: 
TITLE I — GENERAL PROVISIONS 


Kee KX * 


DECLARATION OF POLICY: THE BOARD 


Sec. 102. [72 stat. 740, 49 U.S.C. 1302] In the exercise and per- 
formance of its powers and duties under this Act, the Board shall 
consider the following, among other things, as being in the public 
interest, and in accordance with the public convenience and necessity: 


(a) The encouragement and development of an air-transportation 
system properly adapted to the present and future needs of the fore 
eign and domestic commerce of the United States, of the Postal 
Service, and of the national defense; ! 


(b) The regulation of air transportation in such mariner as to 
recognize and preserve the inherent advantages of, assure th ne highest 
degree of safety in, and foster sound economic conditions /in, such 
transportation, and to improve the relations between, sr oes 
transportation by, air carriers; 


(c) The promotion of adequate, economical, and efficient service 
by air carriers at reasonable charges, without unjust discriminations, 
undue preferences or advantages, or unfair or destructive | competitive 
practices; 


(a) Competition to the extent necessary to assure the sound de- 
velopment of an air-transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States, of 


the Postal Service, and of the national defense; 


(e) The promotion of safety in air commerce; and | 
(f) The promotion, encouragement, and development of civil 
aeronautics. | 
KHEK* i 
TITLE II - CIVIL AERONAUTICS BOARD; GENERAL POWERS OF BOARD 


x¥% % % * 
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GENERAL POWERS AND DUTIES OF THE BOARD 
General Powers 


Sec. 204. [72 Stat. 743, 49 U.s.c. 1324] (a) The Board is em- 
powered to perform such acts, to conduct such investigations, to 
issue and amend such orders, and to make and amend such general or 
special rules, regulations, and procedure, pursuant to and consistent 
with the provisions of this Act, as it shall deem necessary to carry 
out the provisions of, and to exercise and perform its powers and 
duties under this Act. 
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TITLE IV —AIR CARRIER ECONOMIC REGULATION 
| CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
Certificate Required 


Sec. 401. [72 Stat. 754, as amended by 76 Stat. 143, 49 U.S.C. 
1371] (a) No air carrier shall engage in any air transportation unless 
there is,in force a certificate issued by the Board authorizing such 
air carrier to engage in such transportation. 


Application for Certificate 


(>) Application for a certificate shall be made in writing to the 
Board and shall be so verified, shall be in such form and contain such 
information, and shall be accompanied by such proof of service upon 
such interested persons, as the Board shall by regulation require. 


Notice of Application 


(c) Upon the filing of any such application, the Board shall give 
due notice thereof to the public by posting a notice of such applica- 
tion in the office of the secretary of the Board and to such other 
persons as the Board may by regulation determine. Any interested 
person may file with the Board a protest or memorandum of opposition 
to or in support of the issuance of a certificate. Such application 
shall be set for a public hearing, and the Board shall dispose of such 
application as speedily as possible. 
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Issuance of Certificate 


(a) (1) The Board shall issue a certificate authorizing the whole 
or any part of the transportation covered by the application, if it 
finds that the applicant is fit, willing, and able to perform such 
transportation properly, and to conform to the provisions of this 
Act and the rules, regulations, and requirements of the Board hereunder, 
and that such transportation is required by the public convenience 
and necessity; otherwise such application shall be denied, 


xxx KX & 


Terms and Conditions of Certificate 

(e) (1) Each certificate issued under this section shall specify 
the terminal points and intermediate points, if any, between which 
the air carrier is authorized to engage in air transportation and the 
service to be rendered; and there shall be attached to the exercise of 
the privileges granted by the certificate, or amendment thereto, such 
reasonable terms, conditions, and limitations as the LDS interest 
may require. 


KKK | 
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TITLE X — PROCEDURE 
Conduct of Proceedings | 


Sec. 1001. [72 Stat. 788, 49 U.S.c. 1481] The Board! and the Admin- 
istrator, subject to the provisions of this Act and the Administrative 
Procedure Act, may conduct their proceedings in such manner as will 
be conducive to the proper dispatch of business and to vee ends of 
justice. ... 


XXX * 
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JUDICIAL REVIEW OF ORDERS | 
Orders of Board and Administrator subject to Review 


Sec. 1006. [72 Stat. 795, as amended by 74 Stat. 255, 75 Stat. 
497, 49 U.S.C. 1486] (a) Any order, affirmative or negative, issued 
by the Board or Administrator under this Act, except any order in 
respect of any foreign air carrier subject to the approval of the 
President as provided in section 801 of this Act, shall be subject to 


a IF 


review by the courts of appeals of the United States or the United 
States Court of Appeals for the District of Columbia upon petition, 
filed within sixty days after the entry of such order, by any person 
disclosing a substantial interest in such order. After the expira- 
tion of said sixty days a petition may be filed only by leave of 
court upon a showing of reasonable grounds for failure to file the 
petition theretofore. 


xx * * * 
Power of Court 


(ad) Upon transmittal of the petition to the Board or Adminis- 
trator, the court shall have exclusive jurisdiction to affirm, 
modify, or set aside the order complained of, in whole or in part, 
and if need be, to order further proceedings by the Board or 
Administrator. Upon good cause shown and after reasonable notice to 
the Board or Administrator, interlocutory relief may be granted by 
stay of the order or by such mandatory or other relief as may be ap- 
propriate. 


Findings of Fact Conclusive 


(e) The findings of facts by the Board or Administrator, if 
supported by substantial evidence, shall be conclusive. No objection 
to an order of the Board or Administrator shall be considered by the 
court unless such objection shall have been urged before the Board or 
Administrator or, if it was not so urged, unless there were reasonable 
grounds for failure to do so. 
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Relevant provisions of the Procedural Regulations of the Civil 
Aeronautics Board, 14 C.F.R. 302.14, 15: 


§ 302.14 Participation in hearing cases by persons not parties. 


KKH Kk * 


(>) Participation in hearings. Any person, including any State, 
subdivision thereof, State aviation commission, or other public body, 


may appear at any hearing, other than in an enforcement proceeding, 
and present any evidence which is relevant to the issues. With the 
consent of the examiner or the Board, if the hearing is held by the. 


- 43- 


| 
Board, such person may also crossexamine witnesses directly. Such 
persons may also present to the examiner a written statement on the 
issues involved in the proceeding. Such written statements, or 
protests or memoranda in opposition or support where permitted by 
statute, shall be filed and served on all parties prior pone close 


of the hearing. 


§ 302.15 Formal intervention in hearing cases. 


(a) Who may intervene. Petitions for leave to intervene as a 
party will be entertained only in those cases that are to be decided 
upon an evidentiary record after notice and hearing. Any person who 
has a statutory right to be made a party to such proceeding shall be 
permitted to intervene. Any person whose intervention will be con- 
ducive to the ends of justice and will not unduly delay the conduct 
of such proceeding may be permitted to intervene. The Board does 
not grant formal intervention, as such, in nonhearing matters, and 
any interested person may file documents authorized under this part 
without first obtaining leave. 


(bo) Considerations relevant to determination of petition to in- 


tervene. In passing upon a petition to intervene, the following 
factors, among other things, will be considered: (1) The nature of 
the petitioner's right under the statute to be made a party to the 
proceeding; (2) the nature and extent of the property, financial or 
other interest of the petitioner; (3) the effect of the order which 
may be entered in the proceeding on petitioner's interest;! (4) the 
availability of other means whereby the petitioner's interest may be 
protected; (5) the extent to which petitioner's interest will be 
represented by existing parties; (6) the extent to which petitioner's 
participation may reasonably be expected to assist in the development 
of a sound record; and (7) the extent to which participation of the 
petitioner will broaden the issue or delay the proceeding. 


(c) Petition to intervene — (1) Contents. Any person desiring 
to intervene in a proceeding shall file a petition in conformity with 
this part setting forth the facts and reasons why he thinks he should 
be permitted to intervene. The petition should make specific reference 
to the factors set forth in paragraph (b) of this section. 

(2) ime for filing. Unless otherwise ordered by the Board, any 
petition for leave to intervene shall be filed within the porowins 
limits: 
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(i)) In a proceeding where the Board issues a show cause order 
proposing fair and reasonable mail rates, such petition shall be 
filed within the time specified for filing notice of objection. 


(ii) In all other proceedings, including mail rate proceedings 
where no show cause order is issued, the petition shall be filed 
with the Board prior to the first prehearing conference, or, in the 
event that no such conference is to be held, not later than fifteen 
(15) days prior to the hearing. 


(iii) A petition to intervene in any Board proceeding filed by 
a city, other public body, or a chamber of commerce shall be filed 
with the Board not later than the last day prior to the beginning of 
the hearing thereon. 


A petition for leave to intervene which is not timely filed shall 
be dismissed unless the petitioner shall clearly show good cause for 
his failure to file such petition on time. 


(3) Answer. Any party to a proceeding may file an answer to a 
petition to intervene, making specific reference to the factors set 
forth in paragraph (b) of this section, within seven (7) days after 
the petition is filed. 


(4) Disposition. The decision granting, denying or otherwise 
ruling on any petition to intervene may be issued without receiving 
testimony or oral argument either from the petitioner or other 
parties to the proceeding. 


(a) Effect of granting intervention. A person permitted to in- 
tervene in a proceeding thereby becomes a party to the proceeding. 
However, interventions provided for in this section are for admini- 
strative purposes only, and no decision granting leave to intervene 
shall be deemed to constitute an expression by the Board that the in- 
tervening party has such a substantial interest in the order that is 
to be entered in the proceeding as will entitle it to judicial re- 
view of such order. 
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THE PALISADES CITIZENS ASSOCIATION, INC. 
THE COMMITTEE AGAINST NATIONAL 
Davip J. BARDIN and Livia BARDIN 

ARCHER BUSH and JEssIE BUSH 

Davip E. Lapovitz and ANNE H. LABOvITz 

CARL VISEK 
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CIVIL AERONAUTICS BOARD 
Respondent 


JOINT AND SEVERAL PETITION FOR REVIEW OF 
ORDER OF THE CIVIL AERONAUTICS BOARD 


isr th - James T. Sharkey 
FHnED ea H. Don Cummings 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


ne ee 

M No. 21,422 

| 

A. THE PALISADES CITIZENS ASSOCIATION, INC. 


THE COMMITTEE AGAINST NATIONAL 
Davip J. BARDIN and LIVIA BARDIN 
ARCHER BUSH and JESSIE BUSH 
Davip E. Lapovitz and ANNE H. LABOVITZ 

CARL VISEK 


Petitioners 


Vv. 


Civic AERONAUTICS BOARD 
Respondent 


JOINT AND SEVERAL PETITION FOR REVIEW OF 
ORDER OF THE CIVIL AERONAUTICS BOARD 


REPLY TO BRIEF OF CIVIL 
AERONAUTICS BOARD 


At the outset, it is respectfully suggested that the portion 
of Respondent’s brief submitted by the Department of Jus- 
tice (pp. 35-8) refutes the Civil Aeronautics Board’s argu- 
ments and succinctly demonstrates that the Board order 
denying intervention should be set aside. In this Reply Brief 
petitioners will deal with the “new issue”’ raised by the Civil 
Aeronautics Board in its Counterstatement of Questions Pre- 
sented. 
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THE QUESTION OF INTERVENSION 
SHOULD BE DECIDED NOW 


Board counsel primarily introduce a plea for delay. 
Although the Department of Justice urges that “this impor- 
tant procedural question” of intervention “can and should 
be decided at the present time” before the Board makes its 
determination on the substantive issues, Board counsel asks 
that our petition “be dismissed without prejudice or consi- 
deration thereof deferred” until a later date. This attempt 
to forestall judicial review of the denial of intervention is 
particularly offensive where, as here, the petitioners are citi- 
zens who, though lacking the resources of the air carriers 
and the Federal Government, seek to direct the Board’s hard 
scrutiny to aspects of the public interest, such as environ- 
mental pollution, to which the Board has hitherto exhibited 
scant sensitivity or interest. 


Board counsel nowhere deny this Court’s established juris- 
diction to review the order complained of. City of Houston 
v. Civil Aeronautics Board, 115 U.S.App.D.C. 94, 317 F.2d 
158 (1963). This Court has cautioned that it will uphold 
a would-be intervenor’s rights of immediate appeal against 
devices “by which the administrative agencies could thwart 
the power of a reviewing court to pass upon the validity of 
orders denying intervention. Such applicants for interven- 
tion have a right to judicial review of such denials.” Public 
Service Commission of New York v. Federal Power Com- 
mission, 109 U.S.App.D.C. 66, 284 F.2d 200, 206 (1960). 


Board counsel cite no precedent for their proposal to post- 
pone judicial review of the agency denial of intervention. 
Counsel first exaggerate the extent to which the Board’s 
hearing examiner permitted petitioners to participate in the 
hearing under Rule 14(b) and then conclude that all remain- 
ing issues should be raised, if at all, by a judicial review of 
the Board’s substantive certificate order. Even assuming, 
arguendo, the accuracy of Board counsel’s review of the 
procedural situation before the hearing examiner, the pro- 
posed postponement would shut off effective judicial review 
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of discriminatory Board procedures. This proceeding has 
reached the point where hearings have been closed and the 
parties are awaiting the examiner’s initial decision. Without 
a court directed grant of intervention, air carriers and some 
Government agencies will participate fully in the Board’s 
ad hoc policy-making through appeal from and review of 
the examiner’s decision while citizens will be excluded. The 
proposed “‘postponement”’ of review of the intervention issue 
(Resp. Br. p. 19) in fact allows for no review of that issue. 


The confused discussion of environmental impact issues 
in the order complained of illustrates the critical necessity 
of citizen presentations in the Board’s initial appellate pro- 
cedures. It is this Board confusion which caused petitioners 
to urge this Court to cut the Gordian knot of administra- 
tive indecision and to instruct the Board that public con- 
venience and necessity must include appropriate considera- 
tion of the ground environment as part of the total public 
interest. It is essential that the Board now learn its general 
responsibility to take account of the suffering its aviation 
licensees will cause to people and institutions on the ground, 
otherwise we can foresee a continuing round of evasions. 
But we do not request a detailed judicial evaluation of the 
related evidentiary questions,’ which we recognize will have 
to be considered by the Board itself in the first instance, 
with the guidance of the examiner’s initial decision and the 
briefs and oral arguments of the parties. A grant of inter- 
vention will permit petitioners to make an effective presen- 
tation to the Board itself of the mixed issues of fact, law 
and policy in this case. 


Board counsel’s repeated and disingenuous references to 
the Department of Transportation, as the appropriate spokes- 
man for petitioners’ interests (Resp. Br. pp. 24, 25, 29, 30, 
32) unmasks Respondent’s indifference to the full spectrum 
of public interest factors. The Department of Transporta- 
tion does not represent the interests for which petitioners 


] Contrast-Resp. Brief pp. 17-18 which mischaracterize our position. 
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speak. Its stand before the Board resembles petitioners’ 
stand only sofar as both contend the Board must weigh 
environmental impacts of a proposed aviation service in 
determining where the public convenience and necessity lie. 
Board counsel apparently consider agreement on this abstract 
principle to constitute identity of interest because even the 
principle goes so far beyond the responsibility that the Board 


and its trial staff have been willing to assume to date. 


Beyond the abstract materiality of environmental impact, 
however, there has been little or no common ground between 
the Transportation Department and the petitioners; and it 
is no unfair criticism of the former to tell this Court that 
the Transportation Department is unlikely to offer more 
than token zeal as an adversary for preservation of a livable 
environment against the intrusive claims of new modes of 
transportation. 


Ours is an adversary society. Yet only petitioners stand 
as unswerving champions of the environment in the Board 
proceeding from which they have been excluded. Our 
society has yet to provide an institutional advocate for 
environmental protection to contend with the numerous 
advocates for environmental despoilation. However, this 
Court should uphold private citizen action where it is avail- 
able now to man the breaches for reasons noted by this 
Court two months ago in D.C. Federation of Civil Associa- 
tions, Inc. v. Airis, No. 21,416 (not yet reported) particu- 
larly Note 29 (slip op. p. 12). 
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CONCLUSION 


For the foregoing reasons it is respectfully requested that 
the Court exercise its jurisdiction at this time, allow the 
petitioners to intervene and instruct the Board that environ- 
mental impact issues are required considerations for the 
Board in its licensing procedures. 


Respectfully submitted, 


JAMES T. SHARKEY 
H. DON CUMMINGS 


Davidson, Sharkey & Cummings 
1700 K Street, N.W. 
Washington, D.C. 20006 


Attorneys for Petitioners 


